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FINAL  REPORT  TO  THE  RULES  COMMITTEE 
FROM  THE  SPECIAL  SUB-COMITTEE  ON  THE  PROPOSED  RULES  OF  CIVIL  PROCEDURE 


INTRODUCTION  -  HISTORY  OF  SUB-COMMITTEE'S  PROCEEDINGS 

This  report  accompanies  the  final  revision  of  the 
proposed  Rules  of  Civil  Procedure  which  have  been  prepared 
by  the  Special  Sub-Committee  (in  this  report  usually  called 
"the  committee")  for  consideration  by  the  Rules  Committee. 

The  history  of  the  committee's  proceedings  from 
September  of  1980,  when  it  was  established,  to  March  of  1983 
is  set  forth  in  the  committee's  First  and  Second  Interim 
Reports  which  are  dated,  respectively,  March  31,  1982  and 
March  18,  1983  and  will  not  be  repeated  here.  These  reports 
(the  first  one  without  its  appendices)  are  appended  hereto 
as  Appendices  1  and  2. 

Since  March  of  1983  the  committee  has  met  on  six 
further  days,  June  20-22  and  September  12-14,  1983.  During 
these  meetings  the  committee  considered  and  revised  the  revi¬ 
sion  called  Third  Revision  Amended.  Since  September  14,  1983 
the  committee  has  prepared  three  further  revisions.  The  sixth 
is  the  committee's  final  revision  which  is  submitted  with 
this  report.  The  details  respecting  the  successive  stages 
through  which  the  rules  have  passed  are  set  forth  in  that 
part  of  this  report  entitled  "Block  Outline  of  Legislative 
History"  near  the  end  of  this  report. 
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The  first  three  revisions  and  the  Fifth  Revision 
of  the  rules  have  been  sent  to  the  Rules  Committee.  The  First 
and  Second  Revisions  are  referred  to  in  the  First  Interim 
Report.  Appendices  3  and  4  to  this  report  are  the  memoranda 
to  the  Rules  Committee  dated,  respectively,  April  18,  1983 
and  July  14,  1983  which  accompanied  the  instalments  of  the 
Third  Revision.  The  Fifth  Revision  was  approved  by  the  Rules 
Committee  durings  its  meeting  held  on  December  10,  1983.  We 
have  not  considered  it  to  be  of  sufficient  practical  value 
to  send  out  copies  of  the  revisions  (the  Fourth  Revision  and 
the  Fourth  Revision  Amended)  between  the  Third  Revision  and 
the  Fifth  Revision.  Copies  can  be  made  available  for  any 
members  who  are  interested. 

COMPOSITION  OF  THE  COMMITTEE 

The  members  originally  appointed  to  the  committee 
were  Senior  Judge  Coo,  R.  J.  Rolls,  Q.C.,  A.  B.  Doran,  Q.C., 
M.  A.  Catzman,  Q.C.,  W.A.D.  Millar,  R.  B.  Peterson  and  Mr. 
Justice  Morden  (Chairman).  Mr.  Justice  Krever  was  appointed 
to  the  Sub-Committee  in  November  of  1980  following  the  comple 
tion  of  his  Commission  of  Inquiry  into  the  Confidentiality 
of  Health  Information.  Following  Mr.  Catzman' s  appointment 
to  the  High  Court  of  Justice  in  July  of  1981  C.  E.  Woollcombe 
Q.C.  was  appointed  to  the  Rules  Committee  and  then  to  the 
sub-committee  to  take  his  place.  The  sad  news  of  Mr.  Wooll¬ 
combe  's  death  in  March  of  1983  was  recorded  in  our  second 
interim  report.  He  was  replaced  on  the  Rules  Committee  and 
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as  a  member  of  the  sub-committee  by  Professor  Garry  D.  Watson, 
one  of  the  members  of  our  Working  Group.  In  June  of  1983  Mr. 
Justice  Catzman,  who  notwithstanding  his  loss  of  membership 
on  the  Rules  Committee  resulting  from  his  appointment  to  the 
High  Court,  had  continued  as  one  of  the  busiest  members  of 
the  sub-committee,  was  re-appointed  to  the  Rules  Committee 
to  fill  a  vacancy  falling  open  at  that  time. 

The  Working  Group,  consisting  almost  exclusively 
of  Mr.  Craig  Perkins  of  the  Policy  Development  Division  of 
the  Ministry  of  the  Attorney  General  and  Professor  Garry 
Watson  of  the  Osgoode  Hall  Law  School,  has  continued  to  serve 
the  committee  with  great  ability  and  dedication.  The  heavy 
burden  of  preparing  each  fresh  revision  of  the  rules,  up  to 
the  Fourth  Revision,  has  been  its  task.  It  has,  accordingly, 
done  the  lion's  share  of  the  early  drafting.  Mr.  Allan  Rock, 
who  was  an  original  member  of  the  Working  Group,  has  not, 
because  of  the  demands  of  his  practice,  been  able  to  continue 
in  this  capacity.  He  has,  however,  rendered  valuable  assistance 
to  the  committee  from  time  to  time  when  able  to  do  so. 

We  have  received  assistance  from  many  quarters. 

The  following  in  particular  should  be  mentioned.  A  registrars' 
committee  consisting  of  E.  F.  Conover  (Chairman),  R.  B.  Peter¬ 
son,  G.  A.  Goldrich,  N.  J.  Prisco,  D.  E.  Van  Allen,  J.  E. 
Betzner,  S.  E.  Roblin,  J.  Stakiw,  H.  Webster  and  B.  C.  Pitkin 
has  been  preparing  a  manual  on  the  new  rules  for  use  in  the 
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local  registrars’  and  sheriffs'  offices.  This  committee  has 
furnished  many  useful  suggestions  to  us.  Master  G.  W.  Dunn 
of  the  Supreme  Court  of  Ontario  and  G.  A.  Goldrich,  local 
registrar  in  Guelph,  have  rendered  essential  assistance  to 
us  on  the  mortgage  rule  (Rule  64).  Throughout  our  proceedings 
Senior  Master  Rodger,  who  was  described  by  the  late  Walter 
Williston  in  the  Report  of  the  Civil  Procedure  Revision  Com¬ 
mittee  as  the  "backbone"  of  that  committee,  has  demonstrated 
his  continued  devotion  to  the  cause  of  procedural  reform  by 
attending  all  of  our  meetings  and  making  substantial  contribu 
t ions . 


As  the  Memoranda  of  the  Meetings  record  Mr.  Justice 
Krever  and  Mr.  Justice  Catzman  chaired  meetings  of  the  commit 
tee  in  the  autumn  of  1982  and,  further,  Mr.  Justice  Catzman 
took  on  the  difficult  and  important  task  of  chairing  the  meet 
ings  held  between  the  Working  Group,  himself  and  the  chairman 
of  the  committee  which  led  to  the  preparation  of  the  Third 
Revision  Amended  which  was  considered  by  the  committee  in 
June  and  September  of  1983.  In  addition,  Mr.  Justice  Catzman 
took  on,  and  effectively  carried  out,  the  onerous  duties  of 
secretary  for  the  committee  meetings  in  1983. 

STATUTORY  PROVISIONS 

This  subject  was  dealt  with  on  pages  13  and  14  of 
our  First  Interim  Report.  Among  other  points  made  at  that 
time  we  noted  that  as  of  March  1982  we  had  seen  no  draft  sta- 
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tutory,  enabling  or  contextual,  provisions  which  would  relate 
to  the  rules  which  were  being  made.  Since  then  we  have  been 
furnished  with  the  draft  statutory  provisions  and  have  availed 
ourselves  of  the  opportunity  to  comment  on  them  and  make  sug¬ 
gestions.  In  July  1982  we  received  some  individual  proposed 
provisions  for  the  Courts  of  Justice  Act  (the  C . J ♦ A . ) ;  in 
September  of  1982  we  received  the  first  draft  of  the  C . J . A . ; 
in  April  of  1983  we  received  the  second  draft  of  the  C . J . A . ; 
in  July  of  1983  we  received  the  third  draft  of-  the  C . J . A . ; 
and  in  November  of  1983  we  received  the  fourth  draft  of  the 
C . J . A .  (the  Courts  of  Justice  Act,  1983)  which  was  given  first 
reading  in  the  Legislative  Assembly  on  October  27,  1983  and 
its  second  reading  on  November  29,  1983.  This  is  the  version 
with  which  we  are  now  working  and  the  section  numbers  in  it 
are  the  ones  referred  to  in  this  report. 

In  our  respectful  view  the  C . J . A . ,  from  the  vantage 
point  we  are  concerned  with  (its  enabling  and  contextual  provi¬ 
sions)  has  undergone  substantial  improvement  between  its  first 
and  its  current  versions.  However,  the  matter  of  proper  au¬ 
thorization  of  all  rule  provisions  and  their  "fit"  with  rele¬ 
vant  parts  of  our  statute  law  is  something  with  which  we  will 
always  have  to  be  concerned  particularly  in  view  of  the  sub¬ 
stantial  changes  in  the  form  and  content  reflected  in  the 
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With  respect  to  this  last  point  we  would  refer  to 
Appendix  5  to  this  report  entitled  "STATUTORY  PROVISIONS". 

It  was  item  2  in  the  Appendix  to  our  First  Interim  Report. 

It  is,  as  its  first  page  says,  "a  rough  first  draft  of  a  check 
list  of  rules  with  respect  of  which  statutory  changes  may 
be  required  or,  conversely,  of  statutory  provisions  which 
may  dictate  the  form  of  the  rule  which  operates  in  its  area." 

We  have  not  had  the  time  to  expand  upon  it  but  recommend  that 
this  be  done  in  the  form  of  a  memorandum  which  shows  with 
respect  to  each  rule  provision  all  related  statutory  provisions 
(stating  their  common  subject  matter)  and  that  the  memorandum 
be  kept  up  to  date.  It  would  be  a  valuable  safeguard  to  consult 
in  the  drafting  of  both  rule  and  statutory  amendments. 

POLICY  DECISIONS  IN  THESE  RULES 

It  is  appropriate  to  mention  here  that  in  many 
respects  we  have  not  adhered  to  our  original  self-imposed 
mandate  to  leave  policy  matters,  generally,  as  resolved  by 
the  Williston  Report.  (See  First  Interim  Report,  pages  4, 

5,  8  and  9.)  In  pursuing  an  integrated  approach  to  our  work 
we  have  been  obliged  to  make  many  new  policy  decisions  and 
to  depart  from  several  of  those  in  the  Williston  Report. 
However,  we  do  not  think  that  we  have  departed  from  any  major 
Williston  proposal. 
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DESCRIPTIVE  COMMENTARY:  INNOVATIONS  IN  THE  NEW  RULES 


General  Features 

From  their  newness  alone  the  Rules  of  Civil  Proce¬ 
dure  will  have  a  profound  impact  on  the  work  of  the  legal 
profession  and  of  the  Supreme  and  District  Courts.  In  the 
early  period  they  will  take  more  time  to  interpret  and  apply 
than  the  present  rules.  However,  it  should  be  said  at  the 
outset  that  in  their  fundamental  structure  and  features  they 
do  not  represent  a  radical  change  in  the  substance  of  the 
law  of  civil  procedure  in  Ontario.  Actions  will  continue  to 
be  processed  through  the  following  basic  stages:  (1)  commence¬ 
ment;  (2)  pleadings;  (3)  discovery;  (4)  pre-trial;  and  (5) 
trial.  It  is  recognized  that  there  is  some  overlapping  between 
some  of  these  stages. 

Also,  actions  will  continue  to  have  as  occasional 
elements  the  following  possible  steps  or  features:  (a)  inter¬ 
locutory  motions  (under  the  new  definition  all  "motions"  are 
interlocutory);  (b)  references;  (c)  assessments  of  costs 
(until  now  called  "taxation  of  costs");  and  (d)  appeals. 

Further,  actions  are  not  the  only  kind  of  civil 
proceeding.  The  other  kind  will  be  applications  which,  until 
now,  have  been  known  as  originating  motions.  The  important 
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feature  of  most  applications  is  that  they  do  not  involve  any 
dispute  with  respect  to  material  facts.  See  clause  14.05(3) (h) 
and  clause  38.11(1) (b).  Since  applications  are  more  expeditious 
and  less  expensive  than  actions  they,  rather  than  actions, 
should  be  resorted  to  in  all  cases  where  they  properly  lie. 

Before  specific  matters  in  the  rules  are  discussed 
certain  general  features  should  be  mentioned. 

The  Rules  of  Civil  Procedure  are  made  for  and  are 
generally  applicable  to  the  Supreme  Court  and  the  District 
Court.  See  Courts  of  Justice  Act,  1983,  s.91  and  subrule 
1.02(1).  The  current  Rules  are  entitled  ’’RULES  OF  PRACTICE 
AND  PROCEDURE  OF  THE  SUPREME  COURT  OF  ONTARIO  MADE  BY  THE 
RULES  COMMITTEE"  and  contain  a  provision  that: 

These  rules  and  the  practice  and  proce¬ 
dure  in  actions  in  the  Supreme  Court 
shall,  so  far  as  the  same  can  be  applied, 
apply  and  extend  to  actions  in  the  county 
court .  ( Rule  770 . ) 

For  the  limitations  flowing  from  "to  actions  in 
the  county  court"  see  Re  Gallant  and  Veltrusy  Enterprises 
Ltd .  (1981),  32  O.R.  (2d)  716  and  the  cases  referred  to  in 
it.  See  also  County  Courts  Act,  s.24  and  Judicature  Act,  s.126 
which  relate  to  the  applicability  of  Supreme  Court  procedure 
and  Judicature  Act  provisions  to  the  county  courts. 
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As  far  as  their  structure,  pattern  and  language 
are  concerned  the  new  rules  attempt  to  present  the  law  in 
a  more  orderly  and  functional  manner  than  do  the  present  rules. 
The  order  of  the  new  rules  is,  generally,  the  same  as  that 
of  the  stages  of  an  action.  Each  "subject"  is  dealt  with  in 
a  separate  Rule.  The  headings  and  subheadings,  which  are  set 
forth  in  the  Table  of  Contents,  are  important  aids  to  finding 
a  relevant  provision.  There  are  many  express  cross-references 
in  the  rules. 

These  rules  are  intended  to  provide  a  clearer  and 
more  comprehensive  direction  to  parties  with  respect  to  the 
steps  which  must  or  may  be  taken  to  accomplish  a  desired  re¬ 
sult.  To  this  end  some  matters  which,  until  now,  were  governed 
by  "the  practice"  (which  was  unwritten)  are  now  expressly 
dealt  with  in  a  provision.  See,  for  example,  the  steps  for 
taking  out  an  order  provided  for  in  rules  59.03  and  59.04. 

Also,  the  language  is  intended  to  be  simpler  and  more 
accurately  descriptive  of  what  it  is  intended  to  cover  than 
is  the  case  under  the  current  rules.  For  example,  in  the  rule 
on  reference  procedure  (Rule  55)  we  refer  throughout  to  "the 
referee"  rather  than  to  "the  master",  which  is  the  term  used 
in  the  current  rules,  since  not  all  referees  will  be  masters. 
The  function  is,  simply,  that  of  referee.  A  referee  is  defined 


10 


in  paragraph  23  of  rule  1.03  as  "the  person  to  whom  a  reference 
in  a  proceeding  is  directed”. 

These  points  relating  to  drafting  principles  are 
more  completely  dealt  with  in  "RULE-MAKING  CONSIDERATIONS: 
PRESENT  AND  FUTURE"  later  in  this  report. 

The  Rules  Themselves 

What  follows  does  not  purport  t;o  be  a  comprehensive 
description  or  exposition  of  the  new  rules  or  of  any  particular 
rule.  The  emphasis  will  be  placed  on  the  more  significant 
new  features  in  our  law  of  civil  procedure  rather  than  on 
any  attempt  to  state  the  law  completely.  Accordingly,  some 
rules  will  not  be  mentioned  at  all.  It  will  be  of  assistance 
in  reading  this  part  of  the  report  to  have  a  copy  of  the  rules 
beside  it  because  some  of  the  comments  are  in  general  terms 
and  do  not  refer  to  all  of  the  exceptions  or  qualifications 
which  may  be  found  in  the  rules  themselves. 


RULE  1  CITATION,  APPLICATION  AND  INTERPRETATION 

Subrule  1.01(2),  entitled  "Subdivision",  sets  forth 
a  description  of  the  units,  in  descending  order,  which  may 
be  found  in  the  rules:  Rule;  rule;  subrule;  clause;  subclause; 
and  paragraph. 
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vides  : 


Respecting  transitional  issues  subrule  1.02(2)  pro 


These  rules  apply  to  a  proceeding, 
whenever  commenced,  unless  the  court 
makes  an  order  under  subsection  156(3) 
of  the  Courts  of  Justice  Act,  1984. 


The  statutory  provision  .referred  to  (  s-s . 156 ( 3  )  ) 


reads  : 


Where  a  proceeding  is  commenced  before 
this  Act  comes  into  force,  on  motion, 
the  court  in  which  the  proceeding  was 
commenced  may  order,  subject  to  such 
terms  as  are  considered  just  and  subject 
to  variation  by  further  order,  that  the 
proceeding  or  a  step  in  the  proceeding 
be  conducted  under  the  Acts  and  rules 
of  court  that  governed  the  matter 
immediately  before  this  Act  comes  into 
force  or  may  make  any  other  order  that 
is  considered  just. 


The  rules  d 
issue  relating  to  cos 
rendered  before  they 
term  which  replaces  " 
in  force  immediately 
for  services  rendered 
assessed  in  accordanc 


eal  directly  with  the  major  transition 
ts  and  provide  that  costs  for  services 
come  into  force  shall  be  assessed  (the 
taxed”)  in  accordance  with  the  tariffs 
before  they  come  into  force  and  costs 
after  they  come  into  force  shall  be 
e  with  the  new  tariffs:  subrule  1.02(4) 


12 


In  the  definition  provision,  rule  1.03,  note  in 
particular  the  only  two  forms  of  "proceeding"  (para. 22)  for 
which  provision  is  made  in  the  rules:  an  "action"  (para.l) 
and  an  "application"  (para. 5).  Two  other  provisions  should 
be  considered  with  these.  First,  subrule  1.02(1),  which  pro¬ 
vides  that  "[tjhese  rules  apply  to  all  civil  proceedings  ... 
except  where  a  statute  provides  for  some  other  procedure." 
(Emphasis  added.)  Secondly,  rule  14.02,  which  provides  that 
"[ejvery  proceeding  in  a  court  shall  be  by  action,  except 
where  a  statute  or  these  rules  provide  otherwise."  The  net 
effect  of  all  these  provisions  is  that  unless  a  statute  or 
a  rule  provides  that  a  proceeding  may  be  by  application  it 
must  be  processed  as  an  action.  However,  with  respect  to  some 
"actions"  (invariably  proceedings  provided  for  in  a  statute) 
it  may  be  that,  by  reason  of  the  concluding  words  in  subrule 
1.02(1),  the  governing  procedure  will  bear  little  resemblance 
to  that  for  a  normal  action.  Clearly,  then,  there  are  no  gaps 
in  the  basic  procedural  law  which  bears  on  civil  proceedings. 

It  is  important  to  fix  in  one's  mind  the  distinction 
between  a  "motion"  (para. 17)  and  an  "application"  (para. 5). 

An  application,  as  is  an  action,  is  a  form  of  proceeding  but 
a  motion  is  a  step  in  a  proceeding  -  whether  the  proceeding 
be  either  an  action  or  an  application.  Currently  we  use 
"motion"  and  "application"  interchangeably. 
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It  might  also  be  noted  that  not  all  steps  in  a  pro¬ 
ceeding  which  can  result  in  a  decision  are  motions.  In  this 
regard  see,  for  example:  (1)  status  hearings  (rule  48.14); 

(2)  pre-trial  conferences  (Rule  50);  and  (3)  the  settlement 
of  an  order  (subrules  59 . 04 ( 8 ) - ( 14 ) ) . 

Note  that  "order”,  which  in  common  parlance  is  a 
more  generic  term  than  judgment,  "includes  a  judgment  or 
decree"  (para. 19).  This  is  the  opposite  approach  to  that  in 
the  current  law  (see  Judicature  Act,  s-s.l(l)  and  rule  2 ( i ) ) 
but  is  in  accord  with  the  approach  in  several  other  jurisdic¬ 
tions.  A  "judgment"  is  "a  decision  that  finally  disposes  of 
an  application  or  action  on  its  merits  ..."  (para. 15). 

Other  key  definitions,  which  are  discussed  in  rela¬ 
tion  to  Rule  37  (MOTIONS  -  JURISDICTION  AND  APPLICATION), 
are  "court"  (para. 7)  and  "judge"  (para. 14). 

RULE  2  NON-COMPLIANCE  WITH  THE  RULES 

This  rule,  generally,  is  intended  to  minimize  the 
effect  of  a  failure  to  comply  with  the  rules.  (See  present 
rules  185  and  186.)  It  is  intended  to  do  away  with  the  old 
distinction  between  nullities  and  irregularities.  All  non-com 
pliances  with  the  rules  are  to  be  regarded  as  irregularities 
and  are  to  be  cured  by  amendment  and  "only  where  and  as  neces 
sary  in  the  interest  of  justice"  may  be  set  aside:  subrule 
2.01(1).  Note  particularly  subrule  2.01(2)  which  provides 


that : 
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The  court  shall  not  set  aside  an  origi¬ 
nating  process  on  the  ground  that  the 
proceeding  should  have  been  commenced 
by  an  originating  process  other  than 
the  one  employed. 


and  rule  2.03  which  provides  that: 


The  court  may,  only  where  and 
sary  in  the  interest  of  justice, 
with  compliance  with  any  rule  at 
time . 


as  neces- 

dispense 

any 


In  connection  with  Rule  2  one  should  also  consider 
the  remedial  provisions  in  rule  9.03. 

Also,  in  connection  with  the  purpose  of  relieving 
against  the  rigid  application  of  rule  requirements  where  they 
may  be  inappropriate,  note  that  throughout  the  rules  there 
are  provisions  which  make  a  particular  requirement  applicable 
"unless  the  court  orders  otherwise."  There  are  so  many  of 
them  that  there  is  no  useful  purpose  in  listing  them,  let 
alone  quoting  them.  One  example  will  suffice: 

Where  a  motion  is  abandoned  or  is 
deemed  to  have  been  abandoned,  a  respond¬ 
ing  party  on  whom  the  notice  of  motion 
was  served  is  entitled  to  the  costs  of 
the  motion  forthwith,  unless  the  court 
orders  otherwise.  (Subrule  37.09(3)) 

and  it  may  be  noted  that  the  very  next  quoted  provision  (sub¬ 
rule  3.03(1))  contains  such  a  qualification. 
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RULE  3  TIME 


The  concept  of  "long  vacation"  no  longer  exists. 
See,  however,  subrule  3.03(1)  which  provides  that: 


Proceedings  may  be  heard  throughout 
the  year,  except  that  during  July  and 
August  and  from  December  24th  to  the 
following  January  6th,  both  dates  inclu¬ 
sive,  no  trial  of  an  action  shall  be 
held  unless  all  parties  consent  in  writing 
or  the  court  orders  otherwise. 


RULE  4  COURT  DOCUMENTS 


Note  the  general  provision  respecting  the  contents 
of  affidavits  in  subrule  4.06(2): 


An  affidavit  shall  be  confined  to 
the  statement  of  facts  within  the  personal 
knowledge  of  the  deponent  or  to  other 
evidence  that  the  deponent  could  give 
if  testifying  as  a  witness  in  court, 
except  where  these  rules  provide  other¬ 
wise. 


Contrast  current  rule  292  which  provides: 


Affidavits  shall  be  confined  to  the 
statement  of  facts  within  the  knowledge 
of  the  deponent,  but,  on  interlocutory 
motions,  statements  as  to  his  belief, 
with  the  grounds  therefor,  may  be  admit¬ 
ted  . 
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Exceptions  to  the  general  provision  in  subrule 
4.06(2)  may  be  found  in  subrules  39.01(4)  and  (5)  which  are 
concerned  with,  respectively,  affidavits  used  on  motions  and 
on  applications.  There  are  further  special  provisions  respect¬ 
ing  affidavits  used  on  motions  for  summary  judgment  which 
enable  adverse  inferences  to  be  drawn  if  an  affidavit  made 
on  information  and  belief  is  used  rather  than  one  of  a  person 
having  personal  knowledge  of  the  contested  facts:  rule  20.02. 

RULE  5  JOINDER  OF  CLAIMS  AND  PARTIES 

Clause  5.02(2)  (d)  enables  two  or  more  persons  to 
be  joined  as  defendants  or  respondents  where  "damage  . . .  has 
been  caused  to  the  same  plaintiff  ...  by  more  than  one  person, 
whether  or  not  there  is  any  factual  connection  between  the 
several  claims  apart  from  the  involvement  of  the  plaintiff 
. . . ,  and  there  is  doubt  as  to  the  person  or  persons  from  whom 
the  plaintiff _ is  entitled  to  relief 

Note  the  flexibility  provided  for  by  subrules  5.04(1) 
and  (2)  respecting  misjoinder,  non-joinder  and  parties  incor¬ 
rectly  named. 

Note  also  that  rule  13.01  (leave  to  intervene  as 
an  added  party)  also  enables  a  person,  on  his  or  her  own  ini¬ 
tiative,  to  move  for  an  order  adding  him  or  her  as  a  party 
to  a  proceeding. 
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Clauses  5.05(c)  and  (d)  provide  for  new  kinds  of 
relief  which  may  be  ordered  where  joinder  of  claims  or  parties 
may  unduly  complicate  or  delay  a  hearing,  etc.:  relieving 
a  party  from  attending  or  compensating  a  party  for  having 
to  attend  any  part  of  the  hearing  in  which  the  party  has  no 
interest;  and  staying  proceedings  against  a  party  on  certain 
conditions . 

RULE  6  CONSOLIDATION  OR  HEARING  TOGETHER 

This  rule  is  concerned  with  the  case  of  two  or  more 
proceedings  pending  in  the  same  court.  Where  the  proceedings 
are  in  different  courts  consolidation  and  related  powers  may 
be  exercised  under  s.121  of  the  Courts  of  Justice  Act  ,  1983  . 


RULE  7  PARTIES  UNDER  DISABILITY 

Subrule  7.08(5)  contains  a  comprehensive  statement 
of  what  is  required  to  be  put  before  the  judge  on  a  motion 
or  application  for  approval  of  the  settlement  of  a  claim  of 
a  person  under  disability.  (It  will  usually  be  an  infant's 
settlement.)  Until  now  this  was  governed  by  a  practice  that 
possibly  not  everyone  understood  in  exactly  the  same  way. 
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RULE  9  ESTATES  OR  TRUSTS 

Rule  9.02,  which  is  concerned  with  proceedings 
against  an  estate  that  has  no  executor  or  administrator,  re¬ 
places  what  has  been  in  the  Trustee  Act,  s-ss.38(5)  and  (6). 

RULE  12  REPRESENTATIVE  PROCEEDINGS 

This  rule  does  not  reflect  any  significant  change 
in  the  present  law  (rule  75)  respecting  class  actions.  If 
the  recommendations  in  the  Report  of  the  Ontario  Law  Reform 
Commission  on  Class  Actions  (1982)  are  adopted  this  will 
require  the  initiative  of  the  Government  in  the  form  of  a 
statute . 

RULE  13  INTERVENTION 

This  rule  covers  two  kinds  of  intervention:  (1) 
as  a  party  and  (2)  as  a  friend  of  the  court  (one  of  several 
examples  of  English  replacing  a  Latin  term,  amicus  curiae) 
and  it  is  applicable  in  motion  (rule  13.02),  trial  and  appeal 
contexts  as  well  as  on  applications.  Under  the  current  rules 
only  the  Court  of  Appeal  is  covered  by  an  intervention  rule: 


rule  504a. 
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RULE  14  ORIGINATING  PROCESS 

This  is  one  of  Che  key  organizing  rules.  Rule  14.02, 
which  has  already  been  quoted  in  the  commentary  on  Rule  1, 
provides : 

Every  proceeding  in  a  court  shall 
be  by  action,  except  where  a  statute 
or  these  rules  provide  otherwise. 

This  does  not  represent  any  change  in  the  law.  The 
effect  of  the  provision  may  be  stated  as  follows.  There  has 
to  be  statutory  or  rule  authority  to  enable  a  party  to  claim 
relief  in  an  application  (until  now  called  an  originating 
motion).  Unless  such  authority  exists  the  relief  must  be 
claimed  in  an  action. 

The  writ  of  summons  as  the  initiating  document  in 
an  action  is  abolished.  The  standard  initiating  document  will 
be  the  statement  of  claim:  subrule  14.03(1).  However,  by  virtue 
of  subrule  14.03(2),  ”[w]here  there  is  insufficient  time  to 
prepare  a  statement  of  claim,  an  action  other  than  a  divorce 
action  may  be  commenced  by  the  issuing  of  a  notice  of  action 
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(Form  14C)  that  contains  a  short  statement  of  the  nature  of 
the  claim.”  This,  in  effect,  gives  a  plaintiff  thirty  addi¬ 
tional  days  (after  the  notice  of  action  is  issued)  within 
which  to  prepare  and  file  his  or  her  statement  of  claim: 
subrule  14.03(3). 

It  should  also  be  noted  at  this  point  that  there 
is  nothing  in  the  new  rules  preserving  the  specially  endorsed 
writ  which  is  provided  for  in  current  rule  33.  Aspects  of 
what  is  now  covered  by  procedures  relating  to  a  specially 
endorsed  writ  are  dealt  with  in  the  new  rules  in  subrule 
19.04(1)  which  enables  a  default  judgment  to  be  signed  by 
the  registrar  in  respect  of  a  claim  for  a  debt  or  liquidated 
demand  in  money,  the  recovery  of  possession  of  land,  the 
recovery  of  chattels,  or  foreclosure,  sale  or  redemption  of 
a  mortgage  and  in  Rule  20  which  is  concerned  with  motions 
for  summary  judgment.  A  significant  number  of  current  motions 
in  the  master's  office  are  to  strike  out  special  endorsements 
and  this  change  will  eliminate  these  motions. 

Rule  14.05  is  concerned  with  applications.  For  con¬ 
venience  and  organizational  purposes  it  contains  the  following 
axiomatic  provision  in  subrule  14.05(2): 

Where  a  statute  authorizes  the  com¬ 
mencement  of  a  proceeding  by  an 
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application  to  the  Supreme  Court  or 
District  Court  or  a  judge  thereof,  the 
proceeding  may  be  brought  by  application. 


It  follows  this  with  a  provision  (subrule  14 . 05 ( 3 ))  respecting 
applications  in  the  Supreme  Court: 


A  proceeding  may  be  brought  in  the 
Supreme  Court  by  application  where  these 
rules  authorize  the  commencement  of  a 
proceeding  by  application  or  where  the 
relief  claimed  is,  [(a)  ...  ( g ) ] ;  or 

(h)  in  respect  of  any  matter  where 
it  is  unlikely  that  there  will 
be  any  material  facts  in  dispute. 


It  will  be  noted  that  three  kinds  of  application 


are  referred  to  in  this  provision: 


(1)  "where  these  rules  authorize  the  commencement  of 


a  proceeding  by  application  ..." 


Examples  of  these  are: 


7.08(3) 


for  the  approval  of  a 
settlement  involving 
parties  under  disability 
where  the  settlement  is 
reached  before  a  proceeding 
is  commenced  in  respect 
of  the  claim. 


43.03(1) 


for  an  interpleader  order 

sheriff's  application 
for  an  interpleader  order. 


43.05(8) 
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60.13(4) 


sheriff's  application 
for  an  interpleader  order 
(referring  to  rule  43.05). 


65.01(1) 


for  the  administration 
of  an  estate,  etc. 


67.01 


for  the  approval  of  the 
sale,  etc.  of  a  minor's 
property . 


70.28(1) 


for  variation  of  final 
order  for  corollary  relief. 

for  a  stop  order. 


73.05(1) 


(2)  "where  the  relief  claimed  is:"  [clauses  (a)  to  (g) 
follow ] . 

Note  the  overlap  between  clause  (a)  and  s. 

60  of  the  Trustee  Act.  Note  further  that  clause 
(e),  at  least  in  part,  is  concerned  with  what  was 
covered  by  the  Quieting  of  Titles  Act.  See  the  expla¬ 
natory  note  to  s.208  of  the  Courts  of  Justice  Act, 
1983  (in  Bill  100)  which  repeals  the  Quieting  of 
Titles  Act. 

(3)  "in  respect  of  any  matter  where  it  is  unlikely  that 
there  will  be  any  material  facts  in  dispute"  [clause 


(h)  ]  . 


Reasonable  use  of  this  clause  would  have  the 
effect  of  reducing  the  number  of  disputes  which  have  to 
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be  resolved  in  actions.  Its  present  counterpart, 
which  is  worded  differently,  is  rule  612(1) (b). 

If,  on  an  application  it  transpires  that  there  are 
material  facts  in  dispute,  resort  must  be  had  to 
clause  38.11(1) (b)  which  provides  that  on  the  hearing 
of  an  application  the  presiding  judge  may  "order 
that  the  whole  application  or  any  issue  proceed 
to  trial  ..."  Note  that  no  conditions  for  the  appli¬ 
cation  of  clause  38.11(1) (b)  are  stated  in  it. 

An  application  is  commenced  by  the  i s suing  of  the 
notice  of  application  by  a  registrar.  See  subrules  14.01(1), 
14.05(1)  and  14.07(1).  Under  the  present  rules  there  is  no 
issuing  requirement  for  commencing  an  originating  motion. 

Rule  14.10  provides  an  expeditious  procedure  to 
be  followed  by  a  defendant  who  pays  the  plaintiff's  claim 
in  full  to  have  the  action  dismissed. 

RULE  15  REPRESENTATION  BY  SOLICITOR 

The  Rules  Committee  has  the  power  to  make  rules 
in  relation  to  "...  representation  of  parties  by  solicitors 
..."  (Courts  of  Justice  Act,  1983,  clause  91(c))  and  it  is 
proposed  that  it  be  exercised  in  rule  15.01  as  follows: 
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(1)  A  party  to  a  proceeding  who  is 
under  disability  or  acts  in  a  represen¬ 
tative  capacity  shall  be  represented 

by  solicitor. 

(2)  A  party  to  a  proceeding  that  is 
a  corporation  shall  be  represented  by 
a  solicitor,  except  with  leave  of  the 
court . 

(3)  Any  other  party  to  a  proceeding 
may  act  in  person  or  be  represented  by 
a  solicitor. 


RULE  16  SERVICE  OF  DOCUMENTS 

This  is  another  important  organizing  rule  in  the 
sense  that  frequent  reference  to  it  will  be  required  when 
using  other  rules  which  provide  for  service  of  documents. 
Without  referring  to  specific  provisions  it  can  be  seen  that 
this  rule  deals  with  the  following  kinds,  or  gradations,  of 
service:  (1)  personal  service;  (2)  alternatives  to  personal 
service;  (3)  service  on  a  solicitor  of  record;  (4)  mailing; 

(5)  substituted  service;  and  (6)  no  service  (where  an  order 
is  made  dispensing  with  service).  Note  that  where  it  is  intend¬ 
ed  in  a  particular  provision  that  the  provisions  of  the  service 
rule  (Rule  16)  are  not  to  be  engaged  the  provision  will  not 
use  the  word  "serve"  but  rather,  e.g.,  "give"  [a  copy]  (subrule 
48.14(2)),  "send"  [a  draft  order  to  all  other  parties]  (subrule 
59 . 03 ( 1 ) ) , "give"  [notice  ...  by  mail]  (subrule  60.13(2))  or 
"mail"  [notice  of  listing  for  hearing]  (subrule  61.08(5)). 
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The  general  rule  is  that  an  originating  process 
must  be  served  personally  or  by  an  alternative  to  personal 
service  but  that  no  other  document  need  be  served  personally 
or  by  an  alternative  to  personal  service  unless  some  specific 
rule  or  an  order  requires  personal  service  or  an  alternative 
to  personal  service:  rule  16.01. 

There  are  many  provisions  in  the  rules  which  make 
special  provision  for  the  kind  of  service  required.  See,  for 
example,  subrule  15.04(2)  respecting  a  motion  by  a  solicitor 
to  be  removed  as  solicitor  of  record  and  subrules  64.06(5) 
and  64 . 06 ( 9 ) respecting  several  kinds  of  service  on  particular 
kinds  of  defendant  in  mortgage  actions.  There  are  many  varia¬ 
tions.  See,  for  example,  the  requirement  that  certain  persons 
who  are  to  be  examined  for  discovery  are  to  be  served  with 
a  notice  of  examination  "personally  and  not  by  an  alternative 
to  personal  service":  subrule  34.04(2). 

RULE  17  SERVICE  OUTSIDE  ONTARIO 

There  is  discretion  in  the  court  to  grant  leave 
to  serve  an  originating  process  or  notice  of  reference  outside 
Ontario  in  cases  which  do  not  fall  within  any  of  the  classes 
of  case  which  enable  service  outside  Ontario  to  be  made  as 
of  right:  subrule  17.03. 
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There  is  no  longer  a  right  to  delay  the  decision 
on  the  lawfulness  of  service  outside  Ontario  as  there  now 
is  with  the  use  of  the  conditional  appearance  procedure.  See 
rule  17.06.  If  a  question  of  fact  is  material  on  a  motion 
to  set  aside  service  outside  Ontario  the  court  may  grant  leave 
for  the  adducing  of  oral  evidence:  subrule  39.03(3). 

The  making  of  a  motion  to  set  aside  service  outside 
Ontario  is  not  in  itself  a  submission  to  the  jurisdiction 
of  the  court  over  the  moving  party:  subrule  17.06(4). 

Service  outside  Ontario  may  be  set  aside  on  three 

bases  : 

(a)  it  is  not  authorized  by  the  rules; 

(b)  an  order  granting  leave  to  serve  outside  Ontario 
should  be  set  aside;  or 

(c)  Ontario  is  not  a  convenient  forum  (forum  conveniens 
is  another  Latin  expression  which  is  not  continued 
in  the  rules)  for  the  hearing  of  the  proceeding. 
(Subrules  17.06(1)  and  (2)) 

There  is  now  (see  subrule  17.06(2))  no  scope  for 
taking  into  account  considerations  in  addition  to  those  relat¬ 
ing  to  the  issue  of  convenient  forum  in  exercising  a  discretion 
to  set  aside  service  outside  the  jurisdiction  in  certain  cases. 
See  Singh  et  al..  v.  Howden  Petroleum  Ltd,  et  al.  (1979),  24 
O.R.  (2d)  769.  Masters  have  had  great  difficulty  appreciating 
the  nature  and  scope  of  this  discretion 
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-  the  exercise  of  which  is  to  take  into  account  considerations 
other  than  those  of  convenient  forum. 

There  is  power  in  the  court  to  make  an  order  validat¬ 
ing  service  where  "the  court  concludes  that  service  outside 
Ontario  is  not  authorized  by  these  rules,  but  the  case  is 
one  in  which  it  would  have  been  appropriate  to  grant  leave 
to  serve  outside  Ontario  under  rule  17.03  ..."  (subrule 
17.06(3)). 

RULE  18  TIME  FOR  DELIVERY  OF  STATEMENT  OF  DEFENCE 

In  an  action  the  appearance  by  a  defendant  is  abo¬ 
lished.  (A  notice  of  appearance  is  required  for  respondents 
in  applications:  rule  38.08.)  The  general  rule  is  that  the 
first  document  which  a  defendent  is  to  deliver  is  a  statement 
of  defence:  rule  18.01.  However,  he  or  she  may  obtain  ten 
additional  days  within  which  to  deliver  a  statement  of  defence 
by  delivering  a  notice  of  intent  to  defend  within  the  time 
prescribed  for  delivery  of  a  statement  of  defence:  rule  18.02. 

RULE  19  DEFAULT  PROCEEDINGS 

The  structure  of  this  Rule  preserves,  generally, 
the  existing  law.  A  defendant  in  default  is  first  noted  in 
default  (noting  pleadings  closed  is  an  abolished  term)  and 
then,  depending  on  the  nature  of  the  plaintiff's  claim,  the 
plaintiff  may:  (1)  sign  default  judgment;  (2)  proceed  to  trial; 
or  (3)  move  for  judgment. 
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RULE  20  SUMMARY  JUDGMENT 

This  rule  reflects  a  substantial  change  in  the  law. 
As  noted  earlier,  the  specially  endorsed  writ  provisions  of 
present  rule  33  have  not  been  carried  forward.  The  new  summary 
judgment  procedure  is  not  confined  to  claims  of  a  particular 
legal  nature  as  is  the  present  procedure  (those  claims  which 
may  be  asserted  in  a  special  endorsement).  See  current  rule 
58.  Also,  a  defendant  under  the  new  procedure  may  move  for 
summary  judgment.  See  subrule  20.01(3).  Summary  judgment  will 
be  granted  if  "the  court  is  satisfied  that  there  is  no  genuine 
issue  for  trial  with  respect  to  a  claim  or  defence  ...."  See 
subrule  20.04(2).  The  main  purpose  of  the  rule  is  to  enable 
a  party  "to  pierce  the  allegations  of  fact"  in  the  opposite 
party’s  pleading  and  obtain  the  appropriate  summary  judgment. 
See  Clark,  The  Summary  Judgment,  36  Minn. L. Rev.  567  reproduced 
in  Procedure  -  The  Handmaid  of  Justice  (1965)  at  p.145. 

If  summary  judgment  is  refused  or  granted  only  in 
part,  relief  still  may  be  granted  but  in  the  form  of  a  narrow¬ 
ing  down  of  the  issues,  the  obtaining  of  a  speedy  trial,  or 
various  terms  respecting  payment  into  court,  security  for 
costs  and  discovery:  rule  20.05. 

Note  that  the  orthodox  view  of  the  constitutional 
limitations  on  a  master's  power  of  adjudication  are  reflected 
in  subrule  20.04(4)  which  requires  the  master  to  adjourn  a 
motion  for  summary  judgment  to  a  judge  where  "the  only  genuine 
issue  is  a  question  of  law".  Note  also  that  this  subrule 
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enables  a  judge  to  decide  questions  of  law  in  motions  for 
summary  judgment  when  there  are  no  facts  in  issue  and  to  grant 
the  appropriate  judgment.  In  Arnoldson  y  Serpa  v.  Confederation 
Life  Association  (1974),  3  O.R.  (2d)  721  at  722  (Ont.C.A.) 
the  current  law  is  stated  as  follows:  "The  authorities  are 
clear  that  where  there  exists  any  real  difficulty  as  to  a 
matter  of  law  . . .  then  summary  judgment  should  not  be  granted 

t  f 

•  •  •  • 

Undoubtedly,  this  new  summary  judgment  procedure 
is  one  which  could  be  widely  abused.  Accordingly,  stringent 
costs  sanctions  are  provided  for  improper  use  of  the  rule: 
rule  20.06. 

RULE  22  SPECIAL  CASE 

Rule  22.03  replaces  s.34  of  the  Judicature  Act  res¬ 
pecting  the  determination  of  a  special  case  by  the  Court  of 
Appeal.  However,  subrule  22.03(1)  requires  that  a  judge  of 
the  Court  of  Appeal  grant  leave  for  a  special  case  involving 
a  question  of  law  to  be  determined  in  the  Court  of  Appeal 
while  s.34  provides  that  the  judge  of  first  instance  may  refer 
the  whole  case  to  the  Court  of  Appeal.  Further,  subrule 
22.03(1)  contains  more  detailed  criteria  to  be  satisfied  for 
a  special  case  to  be  determined  in  the  Court  of  Appeal  than 


does  s.34. 


30 


RULE  25  PLEADINGS 

The  time  for  delivery  of  pleadings  (serving  and 
filing  them  with  proof  of  service:  rule  1.03,  para. 9)  begins 
to  run  from  the  service  of  the  preceding  pleading  (see  subrule 
25.04(2),  which  refers  to  rule  18.01,  and  subrule  25.04(3)) 

-  and  not  from  its  delivery  as  is  the  current  law  (see  rules 
44  and  47 ) . 

A  party  may  plead  facts  which  have  occurred  after 
the  commencement  of  the  action  and,  with  leave,  after  the 
delivery  of  the  pleading  and  leave  may  be  granted  even  though 
the  fact  gives  rise  to  a  new  claim  or  defence:  subrule 
25.06(10) . 


Subrules  25.07(l)-(3)  are  important  with  respect 
to  the  definition,  in  the  pleadings,  of  the  issues  to  be  tried. 
Their  effect  is  that  a  defendant  shall: 


(a)  dispute  the  facts  in  the  statement  of  claim 
he  or  she  does  not  admit; 

(b)  admit  the  facts  he  or  she  does  not  dispute; 

(c)  plead  that  he  or  she  has  no  knowledge  of  the 
facts;  or 

(d)  plead  his  or  her  own  version  of  the  facts  - 

a  denial  of  the  plaintiff's  version  not  being 
sufficient. 
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Further,  the  old  silence  rule  (rule  146)  is  abolish¬ 
ed  and  replaced  with  the  following  provision: 


Subject  to  subrule  (6),  all  allegations 
of  fact  that  are  not  denied  in  a  party's 
defence  shall  be  deemed  to  be  admitted 
unless  the  party  pleads  that  he  or  she 
has  no  knowledge  in  respect  of  the  fact. 

( Subrule  25.07(2)  ) 


The  exception  provided  for  in  subrule  (6)  reads: 

In  an  action  for  damages,  the  amount 
of  damages  shall  be  deemed  to  be  in 
issue  unless  specifically  admitted. 

With  respect  to  claims  for  relief  where  there  is 
more  than  one  claimant  the  amount  claimed  for  each  claimant 
in  respect  of  each  claim  shall  be  stated:  subrule  25.06(9). 
This  is  only  common  sense  but  under  the  current,  vaguer,  rule 
(rule  147)  the  dictates  of  common  sense  have  not  always  been 
followed . 


The  rule  provides  guidance  with  respect  to  the  cases 


where  a  reply  is  necessary.  See  rule  25.08. 
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The  practice  of  serving  a  demand  for  particulars 
before  a  motion  for  particulars  now  has  legal  recognition. 

See  rule  25.10. 

Finally,  the  relief  claimed  in  a  statement  of  claim 
is  now  to  be  set  forth  at  the  beginning  of  the  allegations 
in  the  document.  See  Form  14A,  page  2.  This  is  also  the  case 
with  respect  to  applications.  See  Form  14E,  page  2. 

RULE  27  COUNTERCLAIM 

This  rule,  in  several  respects,  draws  distinctions 
between  a  counterclaim  against  a  person  who  is  already  a  party 
to  the  main  action  and  against  one  who  is  not.  See  subrule 
27.01(2),  Forms  27A  and  27B,  rules  27.03,  27.04,  27.05  and 
27.07. 

A  counterclaim  document  against  a  person  who  is 
not  already  a  party  to  the  main  action  is,  logically,  an  ori¬ 
ginating  process  (subparagraph  1.03  20  (v)).  This  is  the 
present  law  (rule  45)  except  that  the  present  provision  refers 
to  "any  party  to  the  counter-claim  who  is  not  a  plaintiff 
in  the  original  action".  This  may  be  contrasted  with  the  wider 
expression  "not  already  a  party  to  the  main  action". 
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There  is  no  limitation  on  the  right  to  counterclaim 
but  there  is  not  an  absolute  right  to  have  a  counterclaim 
tried  at  the  trial  of  the  main  action.  Rule  27.08  provides: 


(1)  A  counterclaim  shall  be  tried  at 
the  trial  of  the  main  action,  unless 
the  court  orders  otherwise. 

(2)  Where  it  appears  that  a  counterclaim 
may  unduly  complicate  or  delay  the  trial 
of  the  main  action,  or  cause  undue  preju¬ 
dice  to  a  party,  the  court  may  order 
separate  trials  or  order  that  the  counter¬ 
claim  proceed  as  a  separate  action. 


This  provides  for  a  less  harsh  remedy  and  more  helpful  criteria 
than  does  the  present  general  purpose  provision  (rule  139) 
which  has  been  held  to  cover  counterclaims: 


Any  pleading  that  may  tend  to  preju¬ 
dice,  embarrass  or  delay  the  fair  trial 
of  the  action  may  be  struck  out  or 
amended . 


RULE  28  CROSSCLAIM 


The  crossclaim  is  a  new  creature 
of  a  claim  by  one  defendant  against  a  co-d 
now  such  a  claim  would  be  asserted  either 
in  a  statement  of  defence  where  contributi 
is  claimed  under  the  Negligence  Act  agains 


to  cover  the  case 
efendant.  Until 
by  a  mere  allegation 
on  or  indemnity 
t  a  co-defendant 


or 


in  a  third  party  proceeding.  The  procedure  is  marginally 
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simpler  than  that  for  third  party  claims  although  the  basis 
of  being  entitled  to  assert  such  a  claim  in  each  case  is  iden¬ 
tical  (see  subrule  28.01(1)  and  rule  29.01)  and  there  are 
many  parallel  provisions  in  Rules  28  and  29. 

A  crossclaim  and  a  third  party  claim  are  each  "ac¬ 
tions"  (para. 1.03  1_)  but  while  the  document  which  commences 
a  third  party  claim  is  an  "originating  process"  that  which 
commences  a  crossclaim  is  not.  See  subparagraph  1.03  20 ( vi ) 
and  subrule  14.01(2). 

RULE  29  THIRD  PARTY  CLAIM 

Probably  the  most  significant  innovation  in  this 
provision  is  the  express  statement  of  an  expanded  basis  for 
asserting  a  third  party  claim  reflected  in  clause  29.01(b). 

It  contains  the  expression  "...  against  any  person  who  is 
not  a  party  to  the  action  and  who  ...  is  or  may  be  liable 
to  the  defendant  for  an  independent  claim  for  damages  or  other 
relief  ..."  Several  cases  have  denied  the  right  of  a  defendant 
to  assert  an  independent  claim  against  a  third  party  even 
under  language  wider  than  that  in  current  rule  167(1).  See, 
for  example,  Dufour  v.  Bellerose  et  al.  (1982),  142  D.L.R. 


(3d)  320  (N.B.Q.B.),  aff'd  on  the  point  in  question,  (1983), 

46  N.B.R.  (2d)  388  (N.B.C.A.)  and,  sub  nom  Ringuette  v.  Bellerose 
et  al. ,  146  D.L.R.  (3d)  430. 
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Note  the  virtually  identical  language  in  clause 
29.01(b)  to  that  in  clauses  5.02(1)  (a) ,  5.02(2)(a),  6.01(l)(b) 
and  28.01(1) (b) . 

Rule  29  is  to  be  given  effect  according  to  its  terms 
even  though  there  may  be  an  agreement  providing  that  no  action 
may  be  brought  until  after  judgment  against  the  defendant. 
(See,  for  example,  International  Formed  Tubes  Ltd,  v.  Ohio 
Crankshaft  Co.  et  al.,  [1965]  2  O.R.  240.)  This  is  provided 
for  in  s.127  of  the  Courts  of  Justice  Act,  1983. 

Note  that  only  a  plaintiff  in  the  main  action  (and 
not  the  third  party)  has  the  express  right  under  the  rules 
to  challenge  the  assertion  of  a  third  party  claim:  rule  29.09. 
Under  the  present  law  there  is  no  such  limitation:  rule  168. 

Only  a  third  party  who  delivers  a  statement  of  de¬ 
fence  in  the  main  action  has  direct  procedural  and  appeal 
rights  with  respect  to  the  plaintiff  and  these  rights  are 
not  subject  to  any  judicial  discretion.  See  rule  29.05.  Under 
the  present  law  a  third  party's  rights  at  the  trial  are  sub¬ 
ject  to  the  trial  judge's  discretion  whether  or  not  he  or 
she  has  delivered  a  defence  in  the  main  action:  rule  1 7 1 b ( 5 ) . 
With  respect  to  discovery  and  appeal  rights  see,  respectively, 
rules  171a(b)-(d),  and  171c. 
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RULES  30  TO  36  -  DISCOVERY  AND  EXAMINATIONS 


It  will  be  helpful  to  describe  the  general  scheme 


of  these  rules  before  dealing  with  some  of  them  separately. 
Rules  30  to  33  deal  with  the  various  kinds  of  discovery  as 
follows : 


Rule  30 


Discovery  of  Documents 
Examination  for  Discovery 
Inspection  of  Property 
Medical  Examination  of  Parties 


Rule  31 


Rule  32 


Rule  33 


In  the  definition  provision  a  general  definition 
of  "discovery"  is  given: 


"discovery"  means  discovery  of  documents, 
examination  for  discovery,  inspection 
of  property  and  medical  examination  of 
a  party  as  provided  under  Rules  30  to 
33;  (Para.  1.03  11). 


Procedural  matters  with  respect  to  examinations, 


which  are  by  no  means  confined  to  examinations  for  discovery 
(except  in  Rule  35),  are  provided  for  in  Rules  34  to  36  as 
follows : 


Rule  34 


Procedure  on  Oral  Examinations 


Rule  36 


Rule  35 


Procedure  on  Examination  for  Discovery 
by  Written  Questions 

Taking  Evidence  Before  Trial 
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One  feature  of  the  scheme  may  be  seen  from  this 
example.  With  respect  to  an  examination  for  discovery  conducted 
orally  it  can  generally  be  said  that  Rule  31  provides  for 
the  nature  and  scope  of  a  party's  discovery  rights  while  Rule 
34  provides  for  the  procedure  to  be  followed  to  conduct  the 
examination . 

RULE  30  DISCOVERY  OF  DOCUMENTS 

The  definition  of  "document"  ("includes  ...  informa¬ 
tion  recorded  or  stored  by  means  of  any  device  ...":  subrule 
30.01(1))  is  intended  to  bring  computer  information  within 
the  scope  of  documentary  discovery. 

There  is  an  automatic  obligation  to  disclose  all 
documents  relating  to  any  matter  in  issue  in  an  action:  sub¬ 
rule  30.03(1).  In  other  words,  the  obligation  is  not  depen¬ 
dent,  as  it  is  now,  on  being  served  by  the  opposite  party 
with  a  notice  to  produce  documents.  See  current  rule  347  and 
Form  21  . 


The  scope  of  documentary  discovery  is  widened.  A 
court  order  may  be  obtained  requiring  a  party  to  disclose 
"all  relevant  documents  in  the  possession,  control  or  power 
of  the  party's  subsidiary  or  affiliated  corporation  or  of 
a  corporation  controlled  directly  or  indirectly  by  the  party 


subrule  30.02(4). 
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The  importance  of  complete  disclosure  is  emphasized 
by  the  requirement  that  a  party's  solicitor  shall  certify 
on  the  affidavit  of  documents  (which  under  the  current  law 
is  called  an  affidavit  on  production)  "that  he  or  she  has 
explained  to  the  deponent  the  necessity  of  making  full  disclo¬ 
sure  of  all  relevant  documents":  subrule  30.03(4).  This  is 
to  bring  home  the  responsibility  for  completeness  to  the  party 
and  the  solicitor. 

Further,  insurance  policies  under  which  an  insurer 
may  be  liable  to  satisfy  all  or  part  of  the  judgment  in  the 
action  are  subject  to  disclosure  and  production:  subrule 
30.02(3) . 


There  is  an  automatic  obligation  (i.e.,  not  one 
depending  upon  a  notice,  summons  or  order)  to  take  and  to 
produce  at  the  examination  for  discovery  and  trial  of  an  action 
all  documents  listed  in  a  party's  affidavit  of  documents  that 
are  not  privileged:  subrule  30.04(4). 

There  is  an  expressed  continuing  obligation  to  make 
documentary  discovery.  A  party  who  comes  into  possession  of 
a  relevant  document  after  serving  his  or  her  affidavit  of 
documents  is  obliged  to  serve  a  supplementary  affidavit  of 
documents:  rule  30.07. 
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There  is  a  rule  which  bears  directly  on  a  recurring 
troublesome  problem  which  arises  when  a  party  attempts  to 
introduce  into  evidence  at  a  trial  a  document  which  he  or 
she  has  not  disclosed  or  produced.  There  is  no  provision  deal¬ 
ing  with  this  in  the  current  rules.  Subrule  30.08(1)  provides 
that 


[w]here  a  party  fails  to  disclose  a 
document  in  an  affidavit  of  documents 
or  a  supplementary  affidavit,  or  fails 
to  produce  a  document  for  inspection 
in  compliance  with  these  rules  or  an 
order  of  the  court, 

(a)  if  the  document  is  favourable 
to  his  or  her  case,  the  party 
may  not  use  the  document  at  the 
trial,  except  with  leave  of  the 
trial  judge;  or 

(b)  if  the  document  is  not  favourable 
to  his  or  her  case,  the  court 
may  make  such  order  as  is  just. 


In  Rozier  v.  Ford  Motor  Company  (1978),  573  F.  2d.  1332  (C.A. 
5th  Circuit),  under  differently  worded  procedural  provisions 
respecting  the  remedy,  the  court  granted  the  plaintiff  a  new 
trial  where  the  defendant  had  failed  to  disclose  a  document 
relevant  to  the  plaintiff's  case  that  it  was  obliged  to  dis¬ 
close  on  discovery. 

A  related  problem  is  dealt  with  in  rule  30.09  which 
is  concerned  with  the  use  of  a  document  at  trial  where  a  privi¬ 
lege  which  has  been  claimed  in  respect  of  it  is  abandoned 
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later  than  ten  days  after  the  action  is  set  down  for  trial. 
The  rule  is  that  "the  party  may  not  use  the  document  at  the 
trial,  except  to  impeach  the  testimony  of  a  witness  or  with 
leave  of  the  trial  judge." 

Rule  53.08  has  to  be  read  together  with  the  two 
foregoing  rules  and  other  rule  provisions  which  are  referred 
to  in  it.  It  reads: 


Where  evidence  is  admissible  only 
with  leave  of  the  trial  judge  under, 

(a)  subrule  30.08(1)  (failure  to  dis¬ 
close  document ) ; 

(b)  rule  30.09  (failure  to  abandon 
claim  of  privilege); 

(c)  rule  31.07  (refusal  to  disclose 
information  on  discovery); 

(d)  subrule  31.09(3)  (failure  to 
correct  answers  on  discovery); 
or 

(e)  subrule  53.03(2)  (failure  to  serve 
expert's  report), 

leave  shall  be  granted  on  such  terms 
as  are  just  and  with  an  adjournment  if 
necessary,  unless  to  do  so  will  cause 
prejudice  to  the  opposite  party  or  will 
cause  undue  delay  in  the  conduct  of  the 
trial . 


Finally,  there  is  a  provision'  (rule  30.10)  for 
production  from  non-parties,  on  court  order,  where  the  court 
is  satisfied  that 
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(a)  the  document  is  relevant  to  a 
material  issue  in  the  action;  and 

(b)  it  would  be  unfair  to  require  the 
moving  party  to  proceed  to  trial 
without  having  discovery  of  the 
document . 

Note  the  parallel  provision  respecting  discovery 
of  information  (not  discovery  of  documents  which  is  the  con¬ 
cern  of  Rule  30)  in  rule  31.10. 

It  should  be  noted  that  a  higher  degree  of  relevance 
is  required  for  production  from  non-parties  ("the  document 
is  relevant  to  a  material  issue  in  the  action"  (clause 
30.10(1) (a))  than  from  parties  ("[ejvery  document  relating 
to  any  matter  in  issue  in  an  action":  subrule  30.02(1)). 

RULE  31  EXAMINATION  FOR  DISCOVERY 

Discovery  may  take  the  form  of  examination  by  writ¬ 
ten  questions  and  answers  as  an  alternative  to  oral  examina¬ 
tion:  subrule  31.02(1)  and  Rule  35.  The  scope  of  discovery 
is  broadened.  It  now  expressly  includes  discovery  of  evidence 
(clause  31 . 06 ( 1 ) ( a ) ) ;  cross-examination,  generally,  except 
with  respect  to  credibility  only,  is  allowed  (clause 
31 . 06 ( 1 ) ( b ) ) ;  and  cross-examination  is  now  allowable  on  the 
affidavit  of  documents  (clause  31 . 06 ( 1 ) ( c  )  ) .  Further,  discovery 
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may  be  had  with  respect  to  the  identity  of  persons  who  have 
knowledge  of  transactions  or  occurrences  in  issue  (unless 
the  court  orders  otherwise),  expert  opinions  and  insurance 
policies:  subrules  31 . 06 ( 2 ) - ( 4 ) . 

There  is  a  clear  duty  to  disclose  information  dis¬ 
covered  after  an  examination  for  discovery:  rule  31.09.  It 
does  not  depend  on  whether  an  undertaking  to  this  effect  has 
been  given.  For  the  current  law  see  Kerzner,  Examination  for 
Discovery:  Undertaking  to  Divulge  After-Acquired  Information, 

4  Advocates'  Quarterly  86  (1983). 


As  indicated  in  the  commentary  on  Rule  30  the  new 
rules  provide  for  an  opportunity  to  discover  information  from 
non-parties  on  court  order:  rule  31.10.  The  conditions  are 
similar  to  but  more  extensive  than  those  for  documentary  dis¬ 
covery  of  non-parties:  30.10. 


Subrule  31.11(1)  clarifies  the  nature  and  extent 
of  a  party's  right  to  read  into  evidence  at  trial  any  part 
of  the  evidence  given  by  an  adverse  party  on  examination  for 
discovery.  (See,  now,  rule  329.)  It  covers  adverse  parties 
and  not  just  opposite  parties  and  the  purpose  of  the  reading 
in  is  to  put  the  discovery  evidence  in  "as  part  of  [the 
party's]  own  case"  and  not  for  impeachment  purposes.  (Impeach¬ 
ment  is  dealt  with  in  subrule  31.11(2)).  This  is  made  clear 
by  the  concluding  clause  -  "whether  the  [adverse]  party  or 
person  has  already  given  evidence  or  not." 
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There  is ‘also  provided  the  right,  with  leave  of 
the  trial  judge,  to  read  into  evidence  the  discovery  evidence 
of  one's  "own"  witness  if  certain  conditions  are  satisfied: 
subrules  31.11(6)  and  (7).  There  is  nothing  in  the  current 
rules  on  this.  For  the  common  law  position  on  adducing  evidence 
given  in  a  previous  judicial  proceeding  see  Town  of  Walkerton 
v.  Erdman  (1894),  23  S.C.R.  352  and  see  Schiff,  Evidence  in 
the  Litigation  Process,  2nd  ed.  (1983),  pp. 300-305  which  con¬ 
tains  a  useful  discussion  of  statutory  provisions  and  rules 
of  court  on  this  subject. 

RULE  33  MEDICAL  EXAMINATION  OF  PARTIES 

The  medical  examination  scheme  is  divided  between 
statute  (Courts  of  Justice  Act,  1983,  s.119)  and  Rule  33. 

It  expressly  includes  mental  examinations  and  provides  sub¬ 
stantially  more  guidance  to  the  parties  with  respect  to  such 
examinations  than  does  the  present  law,  all  with  the  view 
of  making  these  examinations  more  effective.  Note  the  new 
obligations,  on  each  side,  imposed  by  subrules  33.04(2)  and 
33.06(2)  to  make  documentary  discovery  in  connection  with 
the  medical  examination. 

RULE  34  PROCEDURE  ON  ORAL  EXAMINATIONS 

Rule  34.01  provides  that  it  is  to  apply  to  the 
following  kinds  of  examination: 
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(a)  an  oral  examination  for  discovery 
under  Rule  31; 

(b)  the  taking  of  evidence  before  trial 
under  rule  36.01,  subject  to  rule 
36.02; 

(c)  a  cross-examination  on  an  affidavit 
for  use  on  a  motion  or  application 
under  rule  39.02; 

(d)  an  examination  out  of  court  of  a 
witness  before  the  hearing  of  a 
pending  motion  or  application  under 
rule  39.03;  and 

(e)  an  examination  in  aid  of  execution 
under  rule  60.18. 

Rule  34  recognizes  that  an  examination  may  be  held 
in  the  office  of  an  official  examiner  (see  Courts  of  Justice 
Act,  1983,  s.105)  or  before  any  person  agreed  upon  by  the 
parties.  Further,  if  it  is  held  in  the  office  of  an  official 
examiner  it  need  not  be  held  before  an  official  examiner. 

The  law  with  respect  to  the  issuing  of  a  letter 
of  request  (formerly  letters  rogatory)  is  relaxed:  clause 
34.07(2) (b).  Under  the  current  law  such  relief  is  not  granted 
unless  "absolutely  necessary".  See  Williston  and  Rolls,  The 
Law  of  Civil  Procedure  (1970),  p.  984. 

The  person  before  whom  the  examination  is  held  is 
not  to  rule  on  the  propriety  of  questions.  Such  rulings  may 
be  obtained  only  on  motion  to  the  court:  subrule  34.12(3). 
Unless  a  favourable  ruling  is  obtained  at  the  hearing  the 
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answer  to  a  question  objected  to,  although  answered  volun¬ 
tarily,  may  not  be  used  at  a  hearing:  subrule  34.12(2).  An 
official  examiner  may  make  rulings  in  respect  of  the  conduct 
of  an  examination  but  not  in  respect  of  the  propriety  of  a 
question.  Such  rulings  are  subject,  to  review  on  motion:  rule 
34.13. 

Where  the  right  to  examine  is  being  abused  or  impro¬ 
perly  interfered  with  a  party  may  adjourn  the  examination 
for  the  purpose  of  moving  for  directions  with  respect  to  the 
continuation  of  the  examination:  rule  34.14. 

Rule  34.15  provides  for  various  sanctions  for  de¬ 
fault  or  misconduct  by  any  person  to  be  examined.  It  is  intend¬ 
ed  to  give  the  master  jurisdiction  to  order  that  proper  ques¬ 
tions  be  answered,  no  matter  what  the  nature  of  the  examina¬ 
tion,  and  to  grant  other  relief  ( not  including  a  contempt 
order  -  see  subrule  34.15(2)),  thereby  "overruling"  C . M . 

Oliver  &  Co.  v.  Gilroy,  [1959]  O.R.  316  at  320-21. 

Subrule  34.18(1)  provides  that: 

It  is  the  responsibility  of  a  party 
who  intends  to  refer  to  evidence 
given  on  an  examination  to  have  a  copy 
of  the  transcript  of  the  examination 
available  for  filing  with  the  court. 

In  other  words,  it  is  not  the  responsibility  of 
the  official  examiner  or  person  who  reported  the  examination 
to  file  a  transcript  of  the  examination.  (See  now  rule  339(3).) 
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Subrule  34.19(1)  provides: 


On  consent  of  the  parties  or  by  order 
of  the  court,  an  examination  may  be  re¬ 
corded  by  videotape  or  other  similar 
means  and  the  tape  or  other  recording 
may  be  filed  for  the  use  of  the  court 
at  the  hearing  along  with  the  transcript. 


RULE  35  PROCEDURE  ON  EXAMINATION  FOR  DISCOVERY  BY  WRITTEN 
- QUESTIONS 


The  comment  with  respect  to  Rule  31  (subrule  31.02(1)) 
mentioned  that  the  written  question  method  was  an  optional 
form  of  discovery.  This  rule  sets  forth  the  procedure  which 
governs  a  written  question  examination. 

RULE  36  TAKING  EVIDENCE  BEFORE  TRIAL 

This  rule  ties  in  closely  with  parts  of  Rule  34. 

It  covers  the  taking  of  evidence  before  trial  both  in  and 
outside  Ontario  for  use  at  the  trial. 

RULE  37  MOTIONS  -  JURISDICTION  AND  PROCEDURE 

This  rule,  as  is  Rule  38  which  is  concerned  with 
applications,  is  another  important  rule  with  pervasive  effects. 
The  pattern  at  the  beginning  of  it  is  as  follows: 

Scheme  of  Rule  Respecting  Jurisdiction  Generally 

I.  Rule  37.02  allocates  subject  matter  jurisdiction 


over  particular  kinds  of  motions  among  judges,  local 
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ludges  and  masters.  With  respect  to  motions  in  the 
Supreme  Court,  it  deals  with  the  jurisdiction  of 
a  judge  of  the  High  Court  (subrule  37.02(1)),  the 
jurisdiction  of  a  local  judge  (subrule  37.02(2)), 
and  the  jurisdiction  of  a  master  (subrule  37.02(3)). 
There  will  no  longer  be  local  masters. 

II.  Rule  37.03  is  concerned  with  the  place,  i.e.  county 
or  district,  where  motions  should  be  made. 

III.  Rule  37.04  is  concerned  with  to  whom  (master,  local 

judge  or  High  Court  judge)  in  a  Supreme  Court  proceed¬ 
ing  motions  should  be  made  in  a  county  or  district, 
assuming  that  the  subject  matter  and  place  of  hearing 
conditions  are  satisfied.  Note  the  limited  number 
of  motions  which  are  to  be  made  to  local  judges  in 
the  Judicial  District  of  York:  clause  37.04(1) (b). 

The  master's  subject  matter  jurisdiction  over  motions 
is  stated  positively  and  simply  in  subrule  37.02(3).  Contrast 
the  negative  and  complicated  presentation  of  the  master's 
jurisdiction  in  current  rules  209  and  210.  Note,  further, 
that  this  simple  straightforward  language,  with  few  qualifica¬ 
tions,  results  in  the  enlarging  of  the  master's  subject  matter 
jurisdiction . 
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An  important  innovation  with  respect  to  the  place 
of  hearing  is  the  general  rule  that  a  motion  made  on  notice 
shall  be  heard  in  the  county  where  the  responding  party's 
solicitor  practises  law:  clause  37.03(2) (a) .  This  is  so  even 
though  the  master  to  whom  the  motion  could  otherwise  be  made 
in  another  county  (e.g.  in  Toronto,  Ottawa,  London  or  Windsor) 
has  jurisdiction  throughout  the  province.  (See  Holmested  & 
Gale,  Ontario  Judicature  Act  and  Rules  of  Practice  (Vol.2), 
p.1439).  For  example,  Toronto  solicitors  and  other  solicitors 
will  no  longer  be  able  to  make  motions  in  Toronto  if  the  res¬ 
ponding  party's  solicitor  practises  law  outside  the  Judicial 
District  of  York. 

There  are  several  exceptions  to  this  general  rule. 
See  the  balance  of  rule  37.03.  Two  of  the  exceptions  are: 

(1)  where  "the  parties  agree  otherwise"  (subrule  37.03(2)) 
and  (2)  where  the  motion  is  within  the  exclusive  jurisdiction 
of  a  High  Court  judge  (subrule  37.03(4)).  In  the  latter  case 
the  motion  may  be  made  in  any  county  or  district  in  which 
a  High  Court  judge  is  available  to  hear  motions.  This  will 
usually  be  Toronto,  Ottawa  and  London. 

The  Williston  Committee  considered  this  new  place 
of  hearing  rule  to  be  an  important  innovation.  It  was  based 
on  many  submissions  to  it,  chiefly  from  the  bar  outside 
Toronto.  It  was  a  policy  decision  in  the  Williston  draft  that 
we  felt  bound  to  follow  even  though  it  caused  us  considerable 
drafting  difficulty  and  even  though  some  of  us  felt  that  its 
costs  might  outweigh  the  benefits  -  particularly  in  proceed¬ 
ings  in  the  District  Court  which,  unlike  the  county  and  dis- 
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trict  courts,  is  a  province-wide  court.  The  operation  of  this 
rule,  in  particular,  should  be  carefully  monitored. 


Subject  Matter  Jurisdiction 

Returning  to  subject  matter  jurisdiction,  the  scheme 
of  allocation  is  as  follows.  The  starting  point  is,  naturally, 
a  statutory  provision.  The  Courts  of  Justice  Act,  1983  provides 
in  s-ss.l3(l)  and  14(1): 

13. -(1)  Unless  otherwise  provided,  pro¬ 
ceedings  in  the  Supreme  Court  shall  be 
in  the  High  Court. 


14. -(1)  Unless  otherwise  provided  by 
an  Act  or  the  Rules  of  Civil  Procedure, 
every  proceeding  in  the  High  Court  shall 
be  heard  and  determined  by  one  judge 
of  the  High  Court. 


Note  that  s-s.14(1)  recognizes  that  the  Rules  Commit¬ 
tee  may  provide  for  exceptions  to  the  general  rule  that  all 
"proceedings"  in  the  Courts  of  Justice  Act,  1983  (which  in 
the  present  context  would  include  motions)  shall  be  heard 
and  determined  by  one  judge.  Clauses  91(h)  and  (i)  in  the 
Courts  of  Justice  Act,  1983  enable  the  Rules  Committee  to 


make  rules  in  relation  to: 


(h)  jurisdiction  of  local  judges, 

including  the  conferral  on  local 
judges  of  any  jurisdiction  of 
the  Supreme  Court  or  a  judge  there¬ 
of,  including  jurisdiction  under 
an  Act,  but  not  including  the 
trial  of  actions; 
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(i)  jurisdiction  of  masters,  including 
the  conferral  on  masters  of  any 
jurisdiction  of  the  Supreme  Court, 
including  jurisdiction  under  an 
Act,  but  not  including  the  trial 
of  actions  or  jurisdiction  con¬ 
ferred  by  an  Act  on  a  judge; 


(See  also  s-s.  12(2)  of  the  Courts  of  Justice  Act,  1983  which 
provides  that  "[ejvery  local  judge  has  the  jurisdiction  con¬ 
ferred  by  the  Rules  of  Civil  Procedure"  and  s-s. 20(3)  which 
provides  that  "[ejvery  master  has  the  jurisdiction  conferred 
by  the  Rules  of  Civil  Procedure.") 


Accordingly,  the  Rules  Committee  may  make  rules 
respecting,  at  least,  the  motion  jurisdiction  of  local  judges 
and  of  masters  and  this  power  includes  the  making  of  such 
rules  where  a  statute  confers  jurisdiction  on  the  Supreme 
Court  or  a  judge  thereof  (with  respect  to  local  judges)  or 
on  the  Supreme  Court  (with  respect  to  masters). 


The  definitions  of  "court"  and  "judge"  are  important 
with  respect  to  jurisdiction  over  motions. 


Paragraph  1.03  7_  reads: 


"court"  means  the  court  in  which  a 
proceeding  is  pending  and, in  a  proceeding 
in  the  High  Court,  includes , 
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(i)  a  judge  or  local  judge  having 
jurisdiction  to  hear  motions 
under  Rule  37,  applications 
under  Rule  38,  divorce  actions 
under  subsection  12(3)  of  the 
Courts  of  Justice  Act,  1984 
and  Rule  7 0 ,  or  actions  under 

any  other  statute,  and 


(ii)  a  master  having  jurisdiction 
to  hear  motions  under  Rule 
37; 


Paragraph  1.03  14.  reads: 


"judge"  means  a  judge  of  the  court, but 
does  not  include  a  local  judge,  except 
where  a  local  judge  has  the  jurisdiction 
to  hear  motions  under  Rule  37,  applica¬ 
tions  under  Rule  38,  divorce  actions 
under  subsection  12(3)  of  the  Courts 
of  Justice  Act,  1984  and  Rule  70 ,  or 
actions  under  any  other  statute; 


There  is  no  problem  with  respect 
tion  in  the  District  Court.  All  motions  are 
Court  judge:  subrule  37.02(1).  There  are  no 
masters  in  the  District  Court. 


to  moti 
heard 
local 


on  juri 
by  a  Di 
judge  s 


sdic- 
s trict 
or 


The  scheme  of  motion  jurisdiction  in  the  Supreme 
Court  is  as  follows: 


If  a  statute  or  rule  enables 
to  "the  court"  (as  opposed  to  "a  judge 
the  jurisdiction  of  a  master  unless  it 
tion  set  forth  in  subrule  37.02(3).  As 
cates  the  term  "the  court"  is  a  neutra 


a  motion  to  be  made 
")  the  motion  is  within 
comes  within  an  excep- 
paragraph  1.03  1_  indi- 
1  term  with  respect 
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to  subject  matter  jurisdiction  in  the  sense  that  it  potentially 
encompasses  judges,  local  judges  and  masters.  In  line  with 
this  position,  if  a  provision  which  confers  the  right  to  move 
for  a  particular  order  makes  no  mention  of  the  forum  (i.e., 
"court"  or  "judge")  which  may  grant  the  relief  (this  is  not 
likely  to  occur  in  a  statutory  provision  but  is  not  uncommon 
in  the  rules  -  see,  e.g.,  rules  34.13  and  56.07)  the  motion 
may  be  made  to  a  master  unless  it  comes  within  a  subrule 
37.02(3)  exception.  Similarly,  if  a  motion  which  is  not  ex¬ 
pressly  provided  for  in  a  rule  is  made  to  enforce  an  obligation 
in  the  rules  it  could  be  made  to  a  master  unless  one  of  the 
subrule  37.02(3)  exceptions  is  applicable. 

If  a  statute  or  rule  which  provides  for  a  motion 
requires  that  it  be  made  to  "a  judge"  it  must  be  heard  by 
a  High  Court  judge  or,  subject  to  any  of  the  exceptions  pro¬ 
vided  for  in  subrule  37.02(2),  a  local  judge.  (Note  again 
the  administrative  limitation  on  .  the  kinds  of  motions  that 
may  be  made  to  local  judges  in  the  Judicial  District  of  York 
which  is  provided  for  in  clause  3 7 . 04 ( 1 ) ( b ) . )  As  indicated 
above,  if  a  statute  or  rule  refers  to  "the  court"  a  judge 
or  local  judge  could,  from  a  subject  matter  jurisdiction  stand¬ 
point,  hear  the  motion. 

It  may  be  useful  to  note  at  the  conclusion  of  these 
comments  on  jurisdiction  respecting  motions  in  the  Supreme 
Court  the  general  rule  that  a  motion  made  in  connection  with 
a  reference  shall  be  heard  by  the  referee:  subrule  54.05(1). 
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Particular  Features  of  Rule  37 

A  motion  is  defined  to  mean  "a  motion  in  a  proceeding 
or  an  intended  proceeding":  para.  1.03  17.  It  therefore  covers 
motions  before  the  commencement  of  a  proceeding.  Rule  37.17 
affords  one  example.  It  reads: 


In  an  urgent  case,  a  motion  may  be 
made  before  the  commencement  of  a  proceed¬ 
ing  on  the  moving  party's  undertaking 
to  commence  the  proceeding  forthwith. 


Other  rules  that  provide  for  a  pre-proceeding  motion 
are  subrule  9.02(1)  (for  an  order  appointing  a  litigation 
administrator)  and  subrule  14.01(3)  (for  leave  to  commence 
a  proceeding  where  this  is  required). 

A  feature  of  the  new  rules  is  that  appeals  from 
interlocutory  orders  are  classified  as  appeals  and  not  as 
a  species  of  motion,  as  in  the  current  rules  (see  rules  220 
and  514)  and  are  governed  by  their  own  rule,  Rule  62  (specifi¬ 
cally  ,  rule  62.01). 


Records  are  now  required  for  all  motions  on  notice 
in  the  Supreme  Court  whether  they  are  to  High  Court  judges, 
local  judges  or  masters,  for  motions  in  the  District  Court 


which  are  to  be  heard  in  a  county  other  than  where  the  proceed¬ 
ing  was  commenced,  and  for  conference  telephone  call  motions. 
Further,  only  the  record  and  not  the  court  file  (unless 
requested  by  the  judge  or  master  or  requisitioned  by  a  party) 
will  be  placed  before  the  judge  or  master:  subrules  37.10(1) 
and  (2). 

The  general  ’’rule"  is  that  a  factum  (i.e.,  a  concise 
statement  of  the  facts  and  the  law)  is  not  required  on  a 
motion.  However,  there  are  some  specific  exceptions.  Rule 
20.03  (motion  for  summary  judgment),  rule  21.03  (determination 
of  an  issue  before  trial),  rule  22.02  (special  case),  subrule 
61.03(2)  (motion  for  leave  to  appeal),  61.15(A)  (motion  in 
appellate  court  to  be  heard  by  more  than  one  judge)  and  subrule 
62.02(6)  (motion  for  leave  to  appeal  from  an  interlocutory 
order)  all  require  the  delivery  of  a  factum  on  the  motions 
referred  to  in  them  -  and,  in  all  cases,  a  party  is  entitled 
to  deliver  a  factum  (rule  37.10(7)). 

On  consent,  contested  motions  may  be  heard  by  means 
of  a  conference  telephone  call:  rule  37.12. 

In  a  complicated  proceeding  or  where  there  are  two 
or  more  proceedings  in  a  court  that  involve  similar  issues 
a  judge  may  be  designated  to  hear  all  motions  in  the  proceeding 
or  proceedings:  rule  37.15. 
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A  vexatious  litigant  may  be  prohibited  from  making 
further  motions  without  leave:  rule  37.16.  The  existence  of 
a  pending  motion  for  other  relief  is  not  a  requirement  of 
the  power  to  grant  the  relief  under  this  provision  as  it 
appears  to  be  in  the  current  rules.  See  rule  235a  and  subrule 
7751a ( 1 ) . 

RULE  38  APPLICATIONS  -  JURISDICTION  AND  PROCEDURE 

This  important  rule  is  closely  related  to  rule  14.05, 
which  is  discussed  above,  and  to  Rule  68  which  is  concerned 
with  applications  for  judicial  review.  See  rule  38.01  and 
subrule  68.02(1)  with  respect  to  the  extent  of  the  application 
of  Rule  38  to  applications  to  the  Divisional  Court. 

Apart  from  applications  for  judicial  review  or  for 
a  prerogative  remedy  or  where  an  application  has  been  removed 
from  the  District  Court  in  accordance  with  a  statute,  the 
subject  matter  jurisdiction  of  High  Court  judges  and  local 
judges  to  hear  applications  is  the  same  (rule  38.02)  and  there 
is  no  restriction  on  local  judges  in  the  Judicial  District 
of  York  as  there  is  with  respect  to  motions  (clause 
37 . 04 ( 1 ) ( b ) ) .  An  example  of  the  second  exception  (where  an 
application  has  been  removed  from  the  District  Court)  would 
be  a  case  where  a  mental  incompetency  application  has  been 
removed  from  the  District  Court  to  the  Supreme  Court  under 
s.3  of  the  Mental  Incompetency  Act. 
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Rule  38.02  effects  a  substantial  extension  of  a 
local  judge’s  jurisdiction  with  respect  to  hearing  applica¬ 
tions.  However,  note  that  in  an  application  to  a  local  judge 
the  respondent  has  the  right  to  have  the  application  trans¬ 
ferred  to  a  High  Court  judge:  rule  38.03. 


The  rules  do  not  confer  application  jurisdiction 
on  the  District  Court.  See  subrule  14.05(3),  discussed  earlier 
However,  under  the  new  rules  there  is  no  problem  respecting 
the  District  Court  having  effective  jurisdiction  to  hear  appli 
cations  which  are  created  by  statute.  With  respect  to  the 
present  law  see  Re  Gallant  and  Veltrusy  Enterprises  Ltd. 
(1981),  32  O.R.  (2d)  716  and  the  cases  to  which  it  refers 
for  problems  respecting  county  court  originating  motion  juris¬ 
diction. 


The  master  has  no  application  jurisdiction  under 
the  rules.  However,  see  the  master's  statutory  application 
jurisdiction  conferred  by  the  Mortgages  Act,  s.38  and  the 
Personal  Property  Security  Act,  s.45  (see  Federal  Business 
Development  Bank  v.  Registrar  of  Personal  Property  Security 

(1982)  ,  38  O.R.  (2d)  471) . 

Records  are  required  in  all  applications  in  the 
Supreme  Court  and  the  District  Court:  rule  38.10. 
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As  is  the  case  under  the  current  law  respecting 
originating  motions  there  is  no  requirement,  except  with 
respect  to  certain  family  law  proceedings  (see  rule  71.05), 
with  respect  to  the  place  where  an  application  must  be  heard. 
However,  as  a  practical  matter  applications  in  the  Supreme 
Court  to  be  heard  by  a  High  Court  judge  will  be  heard  only 
in  places  where  a  hearing  date  can  be  obtained  from  the  regist¬ 
rar  in  the  county  where  it  is  to  be  heard  and  these  will  be 
where  a  judge  is  "sitting  for  the  hearing  of  applications". 

See  subrules  38.04(2)  and  (3).  Further,  the  place  of  hearing 
provisions  respecting  applications  (rule  38.04)  are  not 
applicable  to  applications  for  judicial  review  to  the  Divi¬ 
sional  Court  (subrules  38.01(2)  and  68.02(1)).  The  applicant 
is  to  request  that  the  application  be  heard  at  a  place  where 
the  Divisional  Court  is  scheduled  to  sit  (Form  68A) . 

RULE  39  EVIDENCE  ON  MOTIONS  AND  APPLICATIONS 

This  rule  attempts  to  prevent  the  indiscriminate 
resort  to  cross-examination  on  affidavits  used  on  motions 
and  applications.  A  party  may  not  cross-examine  on  an  affida¬ 
vit  until  he  or  she  has  served  every  affidavit  on  which  he 
or  she  intends  to  rely:  subrule  39.02(1).  After  a  party  has 
cross-examined  on  an  affidavit  he  or  she  may  not  subsequently 
deliver  an  affidavit  without  leave  of  the  court  or  consent: 


subrule  39.02(2) . 
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This  rule  also  deals  with  the  frequently  recurring 
problem  which  arises  where  a  party  seeks  at  the  last  minute 
an  adjournment  to  cross-examine  on  an  affidavit.  The  court 
"may  refuse  an  adjournment  of  a  motion  or  application  for 
the  purpose  of  cross-examination  where  the  party  seeking  the 
adjournment  has  failed  to  act  with  reasonable  diligence": 
subrule  39.02(3) . 

Also,  the  cross-examining  party,  where  he  or  she 
orders  a  transcript,  is  obliged  to  purchase  and  serve  a  copy 
of  the  transcript  on  every  adverse  party  on  the  motion,  free 
of  charge,  and  is  liable  for  the  party  and  party  costs  of 
every  adverse  party  on  the  motion  in  respect  of  the  cross- 
examination,  regardless  of  the  outcome  of  the  proceeding, 
unless  the  court  orders  otherwise:  subrule  39.02(4). 

RULES  40  TO  45  -  PRESERVATION  OF  RIGHTS  IN  PENDING  LITIGATION 

Probably  the  main  feature  of  the  innovations  in 
these  rules  is  the  spelling  out  in  some  detail  of  practices 
that  have  until  now  been  unexpressed  in  rule  form. 

RULE  40  INTERLOCUTORY  INJUNCTION  OR  MANDATORY  ORDER 

An  interlocutory  injunction  on  motion  without  notice 
may  be  granted  for  a  period  not  exceeding  ten  days:  sub¬ 
rule  40.02(1). 
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RULE  48  LISTING  FOR  TRIAL 

This  is  an  important  rule.  It  provides  the  mechanism 
for  moving  an  action,  following  the  close  of  pleadings,  to 
trial  as  speedily  as  possible. 

The  two  main  steps  in  the  processing  of  actions 
for  which  it  makes  provision  are: 


(1)  setting  down  for  trial  (rules  48.01 
to  48.04)  and 

( 2 )  placing  of  the  action  on  the  list 
for  trial  (rules  48.05  to  48.07). 


The  certificate  of  readiness  procedure  under  the 
current  rules  is  replaced  by  certain  automatic  consequences 
flowing  from  the  two  steps  mentioned.  With  certain  defined 
exceptions  "[a]ny  party  who  has  set  an  action  down  for  trial 
and  any  party  who  has  consented  to  the  action  being  placed 
on  a  trial  list  shall  not  initiate  or  continue  any  motion 
or  form  of  discovery  without  leave  of  the  court":  subrule 
48.04(1).  A  party  must  be  "ready  for  trial"  before  he  or  she 
sets  the  action  down  for  trial  (rule  48.01)  and  the  taking 
of  this  step  puts  pressure  on  the  other  party  to  get  ready 
for  trial . 


Note  that  the  process  of  setting  an  action  down 
for  trial  includes  the  service  as  well  as  the  filing  of  the 


trial  record  together  with  a  notice  of  readiness  for  trial: 
subrule  48.02(1). 
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To  place  a  defended  action  on  the  trial  list  a  party 
shall  serve  a  notice  of  listing  for  trial  sixty  days  after 
the  action  was  set  down  for  trial  or  immediately  on  the  filing 
of  the  consent  in  writing  of  every  party  other  than  the  party 
who  set  the  action  down  for  trial:  subrule  48.06(1). 

Where  an  action  is  placed  on  the  list  rule  48.07 
provides  that : 

(a)  all  parties  shall  be  deemed  to  be 
ready  for  trial ; 

(b)  a  pre-trial  conference  in  the  action 
shall  proceed  as  scheduled  unless 
the  judge  or  officer  presiding  at 
the  conference  orders  otherwise; 

and 

(c)  the  trial  shall  proceed  when  the 
the  action  is  reached  on  the  trial 
list  unless  a  judge  orders  otherwise. 

Rule  48  also  contains  a  provision  for  a  separate 
speedy  trial  list:  rule  48.09.  Speedy  trials  may  be  ordered 
under  clause  20.05(1) (a)  (in  the  summary  judgment  procedure) 
and  clause  37.13(1) (a)  (a  form  of  relief  which  may  be  granted 
in  the  disposition  of  a  motion). 

Note  that  there  are  continual  trial  lists  in  judi¬ 
cial  centres  and  that  actions  are  placed  on  these  lists  with¬ 
out  reference  to  any  particular  sittings.  (In  the  current  rules 
see  subrules  249(3)  and  (6).)  However,  for  administrative 
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purposes,  it  is  provided  that  M[a]n  action  shall  not  be  placed 
on  a  trial  list  for  a  sitting  outside  Toronto  unless  the 
notice  of  listing  for  trial,  with  proof  of  service,  is  receiv¬ 
ed  by  the  registrar  at  the  place  of  trial  at  least  ten  days 
before  the  commencement  of  the  sitting,  except  where  [a  judge] 
orders  otherwi se (Subrule  48.06(5)) 

If  an  action  is  not  placed  on  a  trial'  list  or  ter¬ 
minated  by  any  means  within  one  year  after  the  filing  of  a 
statement  of  defence  rule  48.14  provides  for  a  status  hearing 
procedure  before  a  judge  or  local  judge.  Among  the  options 
open  to  the  court  in  a  status  hearing  is  the  ultimate  sanction 
of  dismissal  of  the  action  for  delay:  clause  48.14(5) (b). 

RULE  49  OFFER  TO  SETTLE 

This  rule  represents  an  important  innovation  in 
the  rules  relating  to  the  encouragement  and  facilitation  of 
settlements.  It  applies  to  actions  and  applications  and  is 
not  restricted  to  proceedings  where  the  only  relief  sought 
is  a  judgment  for  money.  An  offer  may  be  made  by  a  plaintiff 
and  a  defendant.  The  offer  to  settle  procedure  covers  more 
ground  than  the  current  payment  into  court  in  satisfaction 
of  the  plaintiff's  claim  procedure  (rules  306  to  318a)  and 
replaces  it. 
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Since  virtually  the  whole  of  the  rule  represents 
an  innovation  (see  now  the  offer  procedure  for  family  law 
matters  in  rule  775i)  there  is  no  basis  for  singling  out 
innovative  features.  However,  it  should  be  noted  that  the 
rule  alters  the  common  law  in  providing  that  a  rejected  offer 
is  still  open  for  acceptance:  subrule  49.07(2).  This  is  con¬ 
trary  to  a  decision  on  current  rule  7 7 5 i :  Tam  v.  Tam  (1982), 

29  R.F.L.  (2d)  162.  This  is  necessary  to  preserve  the  rule's 
potential  costs  benefits. 

Express  sanctions  are  provided  for  failure  to  comply 
with  an  accepted  offer  which  include  a  motion  for  judgment 
in  terms  of  the  accepted  offer:  rule  49.09. 

This  rule  should  result  in  few  cases  going  to  trial 
without  there  having  been  realistic  offers  made  by  each  party. 
The  costs  consequences  of  offers,  provided  for  in  rules  49.10, 
49.12  and  49.13,  are  emphasized  .in  the  opening  provision  of 
the  general  rule  which  is  concerned  with  the  awarding  of  costs 
(subrule  57.01(1))  which  reads: 

In  exercising  its  discretion  ...  to 
award  costs,  the  court  may  consider, 
in  addition  to  the  result  in  the 
proceeding  and  any  offer  to  settle  made 
in  writing ,  T7~!  [nine  separate  clauses 

follow J .  (Emphasis  added.) 
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Although  the  payment  into  court  procedure  in  the 
present  rules  with  respect  to  the  satisfaction  of  the  plain¬ 
tiff's  claim  is  replaced  by  this  new  offer  to  settle  procedure 
the  benefit  of  having  money  paid  into  court  can  be  secured 
as  an  optional  term  of  offers  and  acceptances  under  Rule  49. 

See  subrules  49.07(3)  and  (4). 

Subrule  49.02(2)  provides  that  Rule  49  does  not 
apply  to  motions  but  goes  on  to  provide  that  nothing  in  it 
"prevents  a  party  from  making  a  proposal  for  settlement  of 
a  motion  or  the  court  from  taking  the  proposal  into  account 
in  making  an  order  in  respect  of  costs"  and  subrule  70.27(5) 
provides  that  "the  judge  or  officer  who  hears  a  motion  for 
interim  relief  [in  a  divorce  action]  shall  take  into  account 
any  written  proposal  for  settlement  of  the  motion  or  the  fai¬ 
lure  to  make  such  a  proposal." 

RULE  50  PRE-TRIAL  CONFERENCE 

This  rule  expressly  authorizes  a  pre-trial  confer¬ 
ence  to  be  conducted  not  only  by  a  judge  but  also  an  "officer" 
(a  commissioner,  usually  a  retired  judge):  rule  50.01.  (For 
the  statutory  authority  to  appoint  an  officer,  see  Courts 
of  Justice  Act,  1983,  s.24.)  It  should  be  noted  that  an  officer 
cannot  make  the  orders  which  a  judge  can  on  a  pre-trial  confer¬ 
ence.  See  subrule  50.02(1)  and  rule  50.06. 
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RULE  51  ADMISSIONS 

This  rule  is  a  useful  adjunct  to  the  discovery  provi¬ 
sions  and  should  be  helpful  in  obtaining,  for  the  purpose 
of  a  proceeding,  admissions  respecting  the  truth  of  a  fact 
or  the  authenticity  (elaborately  defined)  of  a  document. 

RULE  52  TRIAL  PROCEDURE 

A  significant  new  feature  of  this  rule  is  the  court 
appointed  expert  procedure.  A  judge  is  empowered,  on  motion 
of  a  party  or  on  his  or  her  own  initiative,  to  appoint  one 
or  more  independent  experts  "to  inquire  into  and  report  on 
any  question  of  fact  or  opinion  relevant  to  an  issue  in  the 
action":  subrule  52.03(1).  Rule  52.03  provides  substantially 
more  guidance  on  the  procedure  governing  the  role  of  the  court 
appointed  expert  witness  than  does  the  present  rule  267. 

RULE  53  EVIDENCE  AT  TRIAL 

The  trial  judge  may  permit  a  party  calling  a  witness 
who  appears  unwilling  or  unable  to  give  responsive  answers 
to  examine  him  or  her  by  means  of  leading  questions:  subrule 
53.01(4) . 

A  party  calling  a  witness  who  needs  an  interpreter 
shall  provide  the  interpreter  "unless  the  interpretation  is 
to  be  from  English  to  French  or  from  French  to  English  and 
an  interpreter  is  provided  by  the  Ministry  of  the  Attorney 
General":  subrule  53.01(6) . 
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At  the  trial  of  an  undefended  action  the  plaintiff's 
case  may  be  proved  by  affidavit  unless  the  trial  judge  orders 
otherwise:  subrule  53.02(3).  See  also  the  express  rule  on 
this  point  relating  to  the  trial  of  undefended  divorce  actions 
subrule  70.21(1). 

No  expert  witness  may  testify,  except  with  leave 
of  the  trial  judge,  unless  ten  days  before  the  commencement 
of  the  trial  the  party  who  intends  to  call  the  witness  serves 
on  every  other  party  to  the  action  "a  report,  signed  by  the 
expert,  setting  out  his  or  her  name,  address  and  qualifica¬ 
tions  and  the  substance  of  his  or  her  proposed  testimony": 
subrule  53.03(1). 

There  is  a  reasonably  elaborate  procedure  governing 
the  calling  of  an  adverse  party  as  a  witness:  rule  53.07. 

Rule  53.08,  which  has  been  quoted  earlier  in  this 
report  in  connection  with  subrule  30.08(1)  and  rule  30.09, 
provides  a  basic  rule  governing  the  case  where,  by  reason 
of  non-compliance  with  some  rule,  evidence  is  admissible  only 
with  leave.  The  "rule"  is  that  "leave  shall  be  granted  on 
such  terms  as  are  just  and  with  an  adjournment  if  necessary, 
unless  to  do  so  will  cause  prejudice  to  the  opposite  party 
or  will  cause  undue  delay  in  the  conduct  of  the  trial." 
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RULE  54  DIRECTING  A  REFERENCE 

One  new  feature  of  the  law  relating  to  references 
is  that  all  of  it  is  now  contained  in  the  rules  and  not,  as 
is  the  case  now,  divided  between  statute  (Judicature  Act, 
ss.70  to  75)  and  the  rules  (rules  402-462).  See  Courts  of 
Justice  Act ,  1983 ,  clause  91(r)  which  is  the  statutory  autho¬ 
rity  for  the  making  of  rules  in  relation  to  references. 

Rule  54  and  Rule  55  (procedure  on  a  reference)  are 
intended  to  apply  to  all  kinds  of  references,  whether  they 
be  under  rule  54.02  (which  is  the  main  reference  rule),  under 
any  other  rule,  or  under  a  statute:  rule  54.01. 

There  was  a  substantial  objection  from  the  bar  to 
the  Williston  Committee  to  the  practice  of  judges,  without 
good  reason  (it  was  submitted)  or  the  consent  of  the  parties, 
directing  references  with  respect  to  damages.  The  authority 
for  this  must  have  been  s-s.70(l)  of  the  Judicature  Act.  This 
is  no  longer  possible  unless  the  matter  can  be  fitted  into 
one  of  the  relevant  clauses  of  subrules  54.02(1)  or  (2),  which 
would  be  unlikely  in  most  cases. 

Under  the  present  law  it  is  not  clear  that  all  re¬ 
ports  need  to  be  confirmed  to  be  effective  (see  Holmested 
and  Gale,  Ontario  Judicature  Act  and  Rules  of  Practice,  Vol.3, 
pages  2301-2303  and  Canada  Square  Corporation  et  al.  v.  VS 


Services  Ltd,  et  al.  (1981),  34  O.R.(2d)  250  at  pages  284-85) 
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and  the  law  is  unclear  on  which  reports  are  of  the  kind  that 
do  not  require  confirmation.  Rule  54.07  deals  with  this  issue 
directly : 


A  report  has  no  effect  until  it  has 
been  confirmed. 

There  are  two  basic  methods  for  confirming  a  report: 
(1)  on  motion  to  a  judge  and  (2)  by  passage  of  time. 

The  following  indicates  the  four  situations  in  which 
these  basic  methods  may,  in  fact,  work: 

( 1 )  Where  the  order  directing  a  reference  requires  the 
referee  to  report  back.  The  report  may  be  confirmed 
only  on  a  motion  to  the  judge  who  directed  the  reference 
(subrule  54.08(1)  )  unless  he  or  she  is  unable  to  hear  the 
motion,  in  which  case  it  may  be  made  to  another  judge 
(subrule  54.08(2)). 

( 2 )  Where  the  reference  is  to  a  family  law  commissioner 

under  rule  70.22.  The  report  may  be  confirmed  on  a 
motion  to  a  High  Court  judge  where  a  High  Court  judge 
directed  the  reference  or  to  a  local  judge  where  a 
local  judge  directed  the  reference  unless  the  referring 
judge  directs  that  the  motion  shall  be  to  him  or  her: 
subrule  70.22(3) . 
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( 3 )  Where  the  order  directing  a  reference  does  not  require 

the  referee  to  report  back.  The  report  is  confirmed 
on  the  expiration  of  fifteen  days  after  a  copy,  with 
proof  of  service  on  every  party  who  appeared  on  the 
reference,  has  been  filed  in  the  office  in  which  the 
proceeding  was  commenced  unless  a  notice  of  motion 
to  oppose  confirmation  of  the  report  is  served  within 
that  time:  subrule  34.09(1).  Note  that  this  motion 
to  oppose  confirmation  procedure  replaces  the  current 
procedure  of  challenge  by  way  of  an  appeal  from  the 
report  within  fifteen  days  from  the  date  of  serving 
notice  of  filing  of  the  report.  See  rule  512.  If  the 
report  is  not  effective  before  confirmation,  is  it 
a  logical  basis  for  an  appeal? 

( 4 )  Where  the  order  directing  a  reference  does  not  require 

the  referee  to  report  back  but  early  confirmation  is 

sought .  Where  the  report  is  of  the  type  to  be  confirmed 
by  the  passage  of  time  there  is  the  option,  where  a 
party  seeks  confirmation  before  the  expiration  of  the 
period,  to  make  a  motion  to  a  judge  for  confirmation: 
subrule  54.09(4). 

Masters  (see  subrule  20.04(3))  and  registrars  (see 
clause  64.03(9) (a))  can  direct  references  but  have  no  power 
to  direct  that  the  referee  report  back.  Accordingly,  the  only 


69 


method  of  confirming  a  report  on  a  reference  directed  by  a 
master  or  registrar  is  the  passage  of  time  procedure:  subrule 
54.04(2).  See  also  clause  54.09(2)(c)  to  the  effect  that  in 
a  Supreme  Court  proceeding  a  motion  to  oppose  confirmation 
of  a  report  where  the  reference  was  directed  by  a  master  or 
a  registrar  is  to  be  made  to  a  High  Court  judge  or 'a  local 
judge. 

RULE  56  SECURITY  FOR  COSTS 

The  current  procedure  which  enables  an  initial  order 
for  security  for  costs,  where  the  plaintiff  resides  out  of 
Ontario,  to  be  obtained  on  praecipe  (rule  374)  is  not  con¬ 
tinued.  Under  the  new  procedure  all  orders  for  security  for 
costs  must  be  obtained  on  motion  made  only  after  the  defendant 
has  delivered  a  defence:  rule  56.03. 

Note  that  security  for  costs  may  be  ordered  where 
the  plaintiff  is  a  "shell"  corporation:  clause  56.01(d). 

There  is  a  discretion  with  respect  to  whether  secu¬ 
rity  should  be  ordered.  Rule  56.01  provides  that  the  court 
may  make  such  order  for  security  for  costs  "as  is  just".  This 
should  allow  the  merits  of  a  case  to  be  an  appropriate  con¬ 
sideration.  Under  the  current  rules  they  probably  are  not: 

Re  Agar,  [1957]  O.W.N.  208  at  209. 
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RULE  57  COSTS  OF  PROCEEDINGS  BETWEEN  PARTY  AND  PARTY 

The  basic  provision  respecting  the  power  of  a  court 
to  award  costs  is  contained  in  s-s. 141(1)  of  the  Courts  of 
Justice  Act,  1983  which  reads: 

Subject  to  the  provisions  of  an  Act 
or  rules  of  court,  the  costs  of  a  proceed¬ 
ing  or  a  step  in  a  proceeding  are  in 
the  discretion  of  the  court,  and  the 
court  may  determine  by  whom  and  to  what 
extent  the  costs  shall  be  paid. 

The  potentially  overriding  effect  of  the  rules  res¬ 
pecting  entitlement  to  and  the  amount  of  costs  is  made  clear 
in  the  opening  clause  of  this  provision. 

After  stressing,  because  they  are  set  forth  in  the 
opening  part  of  the  provision,  the  importance  of  the  result 
and  any  offer  to  settle  made  in  writing,  subrule  57.01(1) 
lists  several  factors  in  clauses  (a)  to  (i)  which  are  to  be 
taken  into  account  by  the  court  in  exercising  its  discretion 
to  award  costs. 

There  are  many  rules  which  make  explicit  provision 
for  costs  awards  and  which  could  govern  the  ultimate  disposi¬ 
tion  of  costs.  The  following  are  examples: 
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(1)  The  fixing  of  costs  on  a  solicitor  and  client  basis 

and  ordering  that  they  be  paid  forthwith  where  a  motion 
for  summary  judgment  fails,  unless  the  court  is  satis¬ 
fied  that  the  motion  was  reasonable:  subrule  20.06(1). 

(2)  The  same  kind  of  a  costs  disposition  as  in  (1)  where 
a  party  to  a  motion  for  summary  judgment  has  acted 
in  bad  faith  or  primarily  for  the  purpose  of  delay: 
subrule  20.06(2). 

(3)  A  party  examining  a  non-party  for  discovery  is  not 

entitled  to  recover  the  costs  of  the  examination  from 
another  party  unless  the  court  expressly  orders  other¬ 
wise:  subrule  31.10(4). 

(4)  If  the  court  finds  that  an  oral  examination  out  of 
court  was  improperly  conducted  or  adjourned  it  "may 
order  the  [responsible]  person  to  pay  personally  and 
forthwith  the  costs  of  the  motion,  any  costs  thrown 
away  and  the  costs  of  any  continuation  of  the  examina¬ 
tion  and  the  court  may  fix  the  costs  and  make  such 
other  order  as  is  just"  (subrule  34.14(2)). 

(5)  Where  leave  is  refused  for  the  hearing  of  a  motion  in  other 
than  the  responding  party's  solicitor's  county  the 
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court  shall  fix  the  costs  of  the  responding 
a  solicitor  and  client  basis  together  with 
expenses  and  order  the  moving  party  or  his 
citor  to  pay  those  costs  forthwith,  unless 
is  satisfied  that  the  making  of  the  motion 
able:  subrule  37.03(6). 


party  on 
travelling 
or  her  soli- 
the  court 
was  reason- 


(6)  As  has  been  noted  a  party  who  cross-examines  on  an 
affidavit  on  a  motion  "is  liable  for  the  party  and 
party  costs  of  every  adverse  party  on  the  motion  in 
respect  of  the  cross-examination,  regardless  of  the 
outcome  of  the  proceeding,  unless  the  court  orders 
otherwise"  (clause  39 . 02 ( 4  ) ( b ) ) . 


(7)  Subrule  49.07(3)  contains  provisions  respecting 

entitlement  to  costs  where  an  accepted  offer  to  settle 
does  not  provide  for  the  disposition  of  costs. 


(8)  Subrule  49.10  contains  provisions  respecting  entitlement 
to  costs  where  an  offer  is  not  accepted  and  the  proceed¬ 
ing  goes  to  judgment.  Note  that  these  provisions  are 
subject  to  the  court's  ordering  otherwise. 


(9) 


Rule  51.04  contains  a 


soft  costs  provision 


a  "take 


into  account"  one: 
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Where  a  party  denies  or  refuses  to 
admit  the  truth  of  a  fact  or  the  authen¬ 
ticity  of  a  document  after  receiving 
a  request  to  admit,  and  the  fact  or  docu¬ 
ment  is  subsequently  proved  at  the  hear¬ 
ing,  the  court  may  take  the  denial  or 
refusal  into  account  in  exercising  its 
discretion  respecting  costs. 


(10)  Where  a  defined  party  insists  on  being  represented 

by  a  different  solicitor  on  a  reference  he  or  she  shall 
not  recover  the  costs  of  the  separate  representation 
and,  unless  the  referee  orders  otherwise,  shall  pay 
all  costs  incurred  by  the  other  parties  as  a  result 
of  the  separate  representation:  subrule  55.02(9). 

(11)  Subrule  57.01(2)  "overrules"  the  present  law.  It 
provides : 

The  fact  that  a  party  is  successful 
in  a  proceeding  does  not  prevent  the 
court  from  awarding  costs  against  the 

party  in  a  proper  case. 

\ 

(12)  Subrules  57.03(1)  and  (2)  contain  a  strong  costs  scheme 
which  is  part  of  an  approach  to  put  teeth  into  rules 
designed  to  discourage  unnecessary  motions: 


(1)  Where,  on  the  hearing  of  a  contested 
motion,  the  court  is  satisfied  that  the 
motion  ought  not  to  have  been  made  or 
opposed,  as  the  case  may  be,  the  court 
shall , 
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(a)  fix  the  costs  of  the  motion  and 
order  them  to  be  paid  forthwith; 
or 


(b)  order  the  costs  of  the  motion 

to  be  paid  forthwith  after  assess¬ 
ment  . 

(2)  Where  a  party  fails  to  pay  the 
costs  of  a  motion  as  required  under  sub¬ 
rule  (1),  the  court  may  dismiss  or  stay 
the  party's  proceeding,  strike  out  the 
party's  defence  or  make  such  other  order 
as  is  just. 


(13).  Where  costs  are  to  be  paid  out  of  a  fund  or  estate 

the  assessment  officer  may  disallow  the  costs  of  the 
assessment  of  any  party  on  an  assessment  whose  atten¬ 
dance  is  unnecessary:  subrule  58.09(2). 

The  court  is  expressly  empowered  to  give  directions 
to  an  assessment  officer  with  respect  to  the  assessment:  rule 
57.02. 


There  is  also  express  power  to  impose  liability 
on  a  solicitor  for  costs  where  he  or  she  has  caused  costs 
to  be  incurred  without  reasonable  cause  or  in  other  similar 
circumstances:  rule  57.07. 


RULE  58  ASSESSMENT  OF  COSTS 


It  has  already  been  noted  that  "assessment"  replaces 


"taxation"  with  respect  to  costs. 
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The  provisions  in  Rule  58  come  into  play  where  either 
"a  rule  or  order  provides  that  a  party  is  entitled  to  ... 
costs...":  rule  58.01.  The  order  awarding  costs  will  be  the 
usual  authority  for  an  assessment  of  costs  but  there  are, 
also,  several  rules  which  define  situations  which  enable  a 
party  to  have  costs  assessed  without  an  order.  See,  for 
example,  rule  23.05  (costs  on  discontinuance  of  action),  sub¬ 
rule  37.09(3)  (costs  on  an  abandoned  motion),  subrule  38.09(3) 
(costs  on  an  abandoned  application),  subrule  49.07(5)  (costs 
where  accepted  offer  does  not  provide  for  costs),  rule  57.04 
(costs  to  which  a  party  is  entitled  on  a  settlement  which 
does  not  determine  their  amount),  subrule  60.11(10)  (costs 
of  a  motion  under  subrule  60.11(9)  and  expenses  of  doing  act 
required  to  be  done  under  order),  rule  60.19  (certain  costs 
of  enforcing  an  order),  and  subrule  61.13(3)  (costs  of  an 
abandoned  appeal).  These  provisions  should  be  read  together, 
not  only  with  rule  58.01  which  deals  with  entitlement  to 
assessment,  but  also  rule  57.04,  subrule  58.03(1)  and  rule 
58.08  which  are  concerned  with  the  mechanics  of  commencing 
the  assessment  process. 

Costs  are  to  be  assessed  in  accordance  with  the 
Tariffs  (subrule  58.06(1))  and  it  will  be  noted  that  there 
are  no  longer  separate  tariffs  for  the  Supreme  Court  and  the 
District  Court  (which  replaces  the  county  and  district  courts). 
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The  assessment  officer  is  given  power  in  the  rules 
to  award  and  fix  the  costs  of  an  assessment:  subrule  58.06(6). 
In  the  current  rules  this  power  is  expressed  obliquely  in 
an  item  and  note  in  the  tariff.  See  item  21  of  Tariff  A 
(Supreme  Court)  and  item  18  of  Tariff  A  (County  Court). 

A  list  of  factors  to  be  taken  into  consideration 
is  provided  for  the  assessment  officer  (subrule  58.07(1)) 
and,  also,  the  assessment  officer  shall  give  effect  to  any 
direction  by  the  court  under  rule  57.02,  which  has  already 
been  mentioned  (subrule  58.07(2)). 

As  far  as  the  amounts  in  the  Tariffs  are  concerned 
it  may  be  noted  that  they  are  about  40  per  cent  higher  than 
those  in  the  Williston  Tariffs.  See  page  371  in  the  Second 
Revision. 

RULE  59  ORDERS 

The  main  new  feature  of  this  rule,  as  has  been  men¬ 
tioned  earlier,  is  that  it  spells  out  for  the  first  time  all 
of  the  steps  that  are  to  be  followed  between  the  making  and 
the  entry  of  an  order.  See  subrules  59.03(1)  and  (2)  and  rule 
59.04. 

It  may  be  noted  from  Forms  59A  (order)  and  59B  (judg¬ 
ment)  that  the  terminology  of  these  documents  is  more  modern 
and  direct  than  that  of  the  forms  of  current  orders  and  judg¬ 


ments  . 
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As  far  as  judgments  are  concerned,  where  a  judgment 
is  given  without  any  judicial  intervention,  for  example,  a 
default  judgment,  the  commencement  of  the  operative  parts 
will  read: 


IT  IS  ORDERED  AND  ADJUDGED  .... 

However,  where  the  judgment  is  given  by  a  judge 
or  a  master  it  will  read: 

THIS  COURT  ORDERS  AND  ADJUDGES  .... 

RULE  60  ENFORCEMENT  OF  ORDERS 

Rules  60.02  to  60.05  contain  a  convenient  catalogue 
of  the  methods  of  enforcing  orders  which  are  provided  for 
in  the  balance  of  Rule  60. 

The  more  accurately  described  writ  of  seizure  and 
sale  replaces  the  current  writ  of  fieri  facias :  clause 
60.02(l)(a)  and  rule  60.07.  With  respect  to  enforcement  against 
land,  while  a  sale  of  land  may  be  held  six  months  after  the 
writ  is  filed  with  the  sheriff  (subrule  60.07(17)),  a  creditor 
may  not  take  any  steps  to  sell  the  land  until  four  months 
after  the  writ  was  filed  (subrule  60.07(16)).  This  is  in 
general  accord  with  the  recommendation  of  the  Ontario  Law 
Reform  Commission  in  its  Report  on  The  Enforcement  of  Judgment 
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Debts  and  Related  Matters,  Part  III,  Chapter  2  (1981) 

("O.L.R.C.  Report").  Current  rule  561  prohibits  land  from 
being  "expose[d]  for  sale"  under  a  writ  of  execution  for  twelve 
months  after  the  writ  is  filed  with  the  sheriff. 

Probably  the  most  significant  innovation  in  the 
rule  is  the  garnishment  procedure  provided  for  in  rule  60.08. 

It  also  is  based  on  the  recommendations  of  the  Ontario  Law 
Reform  Commission.  See  O.L.R.C.  Report,  Part  II,  Chapter  3. 
Garnishment  proceedings  begin  with  the  administrative  act 
of  a  registrar  issuing  a  notice  of  garnishment  on  requisition 
rather  than  judicially  through  a  motion  for  a  garnishment 
order  nisi  (which  is  the  current  procedure):  subrules  60.08(2) 
and  (3).  Future  debts  are  subject  to  garnishment  under  the 
new  procedure  (clause  60.08(2) (d)  and  subrules  60.08(7)  and 
(8)).  This  represents  a  change  in  the  law. 

Where  a  corporation  is  in  contempt  subrule  60.11(6) 

\ 

enables  the  corporate  veil  to  be  pierced  and  a  contempt  order 
may  also  be  made  against  any  officer  or  director  of  the  cor¬ 
poration  . 


Rule  60  contains  a  provision  for  a  motion  for  direc¬ 
tions  by  a  judge  or  officer  "[w]here  a  question  arises  in 
relation  to  the  measures  to  be  taken  by  a  sheriff  in  carrying 
out  an  order,  writ  of  execution  or  notice  of  garnishment  ...": 
rule  60.17. 
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The  new  rules  do  not  carry  forward  the  current  provi 
sion  (rule  563)  that  a  sale  of  land  shall  not  be  made  under 
a  writ  until  after  a  return  of  a  nulla  bona.  This  gives  effect 
to  another  recommendation  of  the  Ontario  Law  Reform  Commission 
See  O.L.R.C.  Report,  Part  III,  Chapter  2  . 

As  has  already  been  noted,  a  deficiency  in  the 
present  law  is  remedied  by  a  provision  entitling  a  party  who 
is  entitled  to  enforce  an  order  to  certain  costs  relating 
to  the  enforcement,  i.e.  postjudgment  enforcement  costs:  rule 
60.19. 

RULE  61  APPEALS  TO  AN  APPELLATE  COURT 

This  rule,  which  applies  to  appeals  to  and  other 
proceedings  in  the  Court  of  Appeal  and  the  Divisional  Court 
(rule  61.01)  makes  no  fundamental  changes  in  the  structure 
of  the  existing  law.  Its  main  purpose  is  to  clarify  the  law 
and  give  more  express  guidance  to  the  parties.  The  changes 
it  effects  are,  accordingly,  of  a  detailed  nature. 

One  significant  change  in  the  appellate  stage  of 
proceedings  is  effected  by  provisions  in  the  Courts  of  Justice 
Act,  1983  which  confer  a  right  to  review  decisions,  of  all 
kinds,  made  by  single  judges  of  the  Court  of  Appeal  (clause 
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18(3) (b))  and  of  the  Divisional  Court  (clause  16(3) (b))  by 
a  motion  to  set  aside  or  vary  the  decision.  Contrast  the 
limited  terms  of  such  rights  of  review  provided  in  ss.33  and 
40  of  the  Judicature  Act.  The  rule  provision  governing  such 
motions  is  subrule  61.15(5). 

The  following  additional  features  of  the  new  regime 

are  noted: 

(1)  The  time  for  serving  a  notice  of  appeal  is  extended 
from  fifteen  days  after  the  date  of  the  order 
appealed  from  (current  rule  497b)  to  thirty  days 
(subrule  61.04(1)). 

(2)  There  is  now  an  express  rule  and  form  dictating 
how  the  title  of  the  proceeding  (the  new  term  for 
style  of  cause)  in  an  appeal  shall  read:  subrule 
61.04(3)  and  Form  61B; 

(3)  the  registrar  may  refuse  to  accept  an  appeal  book 
which  does  not  comply  with  the  rules  or  which  is 
not  legible:  subrule  61.09(2); 

(4)  factums  are  to  include  the  text  of  all  relevant 
provisions  of  statutes,  regulations  and  by-laws: 
clauses  61.10(f)  and  61 . 11 ( 3 ) ( f ) ; 
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(5)  there  is  an  express  right  of  review,  on  motion  to 

a  single  judge,  of  orders  or  decisions  of  the  Regist¬ 
rar:  subrule  61.15(4). 

(6)  There  are  no  longer  monthly  lists  (see  present  rule 
498(e))  in  the  Court  of  Appeal.  They  are  replaced 
by  "a  list  of  cases  to  be  heard":  subrule  61.08(5). 

RULE  62  APPEALS  FROM  INTERLOCUTORY  ORDERS 

The  distinction  between  final  and  interlocutory 
orders,  for  appeal  purposes,  remains  in  the  new  rules  and 
Rule  62  is  concerned  with  appeals  from  interlocutory  orders. 

As  is  mentioned  in  the  commentary  on  Rule  37,  rule  62.01  covers 
appeals  that  under  the  existing  law  (see  rules  220  and  514) 
are  dealt  with  as  motions. 

A  further  distinction  in  this  respect  is  that  the 
right  of  appeal  from  orders  of  masters  and  local  judges  under 
the  new  law  is  created  by  statute  (see  Courts  of  Justice  Act, 
1983,  clauses  13(2)  (a)  and  (b))  whereas  under  the  current 
law  it  is  created  by  rule.  See  rule  514. 

It  is  useful  to  mention  in  this  particular  commentary 
that  several  provisions  in  the  new  rules  provide  a  challenge 
or  review  mechanism  with  respect  to  orders  and  decisions, 
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often  made  by  registrars  or  other  officers,  by  way  of  a  motion 
to  set  aside  or  vary.  It  is  not  suggested  that  they  are  equiva¬ 
lent  to  appeal  provisions  because  most  of  them  are  not.  A 
list  of  these  provisions  is  contained  in  that  part  of  this 
report  entitled  "RECURRING  FEATURES:  CATEGORIES". 

RULE  63  STAY  PENDING  APPEAL 

This  rule  collects  into  one  place  all  rule  provi¬ 
sions  relating  to  stays  pending  appeal.  (See  now  rules  505-508 
and  514 . ) 


Rule  63  continues  the  general  rule  of  an  automatic 
stay  on  the  delivery  of  the  notice  of  appeal  (subrule  63.01(1)) 
and  also  provides  for  appeals  to  be  stayed  by  an  order  (subrule 
63.01(2) ) . 


While  a  stay  does  not  prevent  the  issue  of  a  writ 
of  execution  or  the  filing  of  the  writ  in  the  sheriff's  office 
or  land  registry  office,  no  instruction  or  direction  to  enforce 
the  writ  shall  be  given  to  a  sheriff  while  the  stay  remains 
in  effect:  subrule  63.03(3). 

A  party  moving  for  leave  to  appeal  or  an  appellant 
can  free  property  bound  by  a  writ  of  execution  by  obtaining 
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an  order  setting  aside  the  issue  or  filing  of  a  writ  of  execu¬ 
tion  where  security  satisfactory  to  the  court  is  given:  subrule 
63.03(6)  . 

Note  also  the  connection  between  the  foregoing  power 
(and  other  powers  in  Rule  63)  and  that  conferred  under  rule 
60.17  which  provides,  among  other  matters,  that  a  motion  can 
be  made  to  an  appeal  judge  for  directions  respecting  a  question 
arising  in  relation  to  the  measures  to  be  taken  by  a  sheriff 
in  carrying  out  an  order,  writ  of  execution,  etc.  where  an 
appeal  has  been  taken. 

RULE  64  MORTGAGE  ACTIONS 

A  significant  new  feature  of  the  rules  relating 
to  mortgage  actions  is  their  manner  of  organization  in  Rule 
64.  At  the  cost  of  some  duplication  between  some  of  the  rules 
in  it  (rules  64.03  to  64.05)  foreclosure  actions  are  exclu¬ 
sively  covered  in  rule  64.03,  sale  actions  in  rule  64.04  and 
redemption  actions  in  rule  64.05,  apart,  in  each  case,  from 
the  detailed  reference  procedure  requirements  which  are  con¬ 
tained  in  rule  64.06.  Little  cross-referencing  between  the 
rules  is  required,  except  with  respect  to  the  connection 
between  these  rules  and  rule  64.06. 
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Note  that  the  redemption  period  for  a  defendant 
who  has  filed  a  request  to  redeem  (the  document  which  replaces 
the  "notice  desiring  an  opportunity  to  redeem  the  mortgaged 
property")  has  been  shortened  from  six  months  to  "sixty  days 
after  the  taking  of  the  account  of  the  amount  due  to  the  plain 
tiff":  subrule  64.03(8). 

Note  the  three  methods  of  service  provided  for  in 
subrule  64.06(5)  for  (i)  execution  creditors  (by  mail  at  the 
address  of  the  creditor  shown  on  the  writ  or  most  recent 

request  to  renew  it  or,  if  the  creditor's  address  is  not  shown 

by  serving  the  creditor's  solicitor);  (ii)  construction  lien 
claimants  (by  mail  at  the  address  shown  on  the  claim  for  lien) 
and  (iii)  everyone  else  (personally  or  by  an  alternative  to 
personal  service).  (Note  also  that  subrule  60.07(11)  requires 
that  every  writ  of  seizure  and  sale  shall  bear  the  name  and 
address  of  the  creditor  and  his  or  her  solicitor,  if  any.) 

Contrast  the  provisions  of  current  rule  204  which  enable 

service  of  documents  in  a  foreclosure  action  to  be  effected 
on  solicitors  for  execution  creditors  or  mechanics  lien 
claimants . 

RULE  65  PROCEEDINGS  FOR  ADMINISTRATION 

On  the  advice  of  the  Surrogate  Court  Sub-Committee 
of  the  Rules  Committee  we  retained  provisions  governing  a 
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proceeding  for  the  administration  of  the  estate  of  a  deceased 
person  and  the  execution  of  a  trust  even  though  such  proceed¬ 
ings  are  rare.  See  letter  dated  April  21,  1982  from  Chief 
Judge  Colter  which  is  appended  hereto  as  Appendix  No.  6.  This 
letter  is  the  reply  to  the  two  letters  from  the  chairman  which 
are  Appendix  No.  12  to  the  First  Interim  Report  and  Appendix 
No. 7  to  this  report. 

RULE  68  PROCEEDINGS  FOR  JUDICIAL  REVIEW 

Subsection  16(4)  of  the  Courts  of  Justice  Act,  1983 
provides  that  "[s]ittings  of  the  Divisional  Court  shall  be 
held  at  such  times  and  in  such  places  as  the  Chief  Justice 
of  the  High  Court  directs."  Contrast  the  rather  elaborate 
provisions  with  respect  to  place  of  hearings  in  the  Divisional 
Court  in  current  rule  497.  A  practice  direction  or  notice 
to  the  profession  reflecting  the  Chief  Justice's  directions 
under  the  statute  would  appear  to  be  essential. 

Important  new  features  in  the  application  for  judi¬ 
cial  review  in  the  Divisional  Court  (not  applicable  to  such 
applications  before  a  judge  of  the  High  Court  under  s-s.6(2) 
of  the  Judicial  Review  Procedure  Act)  are  a  perfection  proce¬ 
dure  akin  to  that  for  appeals  (rule  68.05)  and  a  dismissal 
for  delay  procedure,  also  akin  to  that  for  appeals  (rule 
68.06).  The  Divisional  Court's  experience  has  shown  that  each 
of  these  new  procedures  is  necessary. 
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Note  also  that  this  rule  provides  for  responsive 
respondents'  factums  (rule  68.04),  i.e.  factums  which  require 
a  respondent  to  deal  with  the  points  raised  in  the  appellant's 
factum,  as  is  the  case  with  the  factum  filed  in  the  Court 
of  Appeal  and  the  Divisional  Court  with  respect  to  appeals. 

RULE  70  DIVORCE  ACTIONS 

This  rule,  while  it  is  prepared  by  the  Rules  Commit¬ 
tee,  is  required  to  be  made  by  the  High  Court  and  the  Court 
of  Appeal  (Divorce  Act,  s-s.19(1)).  However,  since  subrule 
70.01(1)  incorporates  valuable  "administration  of  justice" 
provisions  which  are  in  the  Rules  of  Civil  Procedure,  in  addi¬ 
tion  to  procedural  rules,  it  is  important  that  it  also  be 
"made"  by  the  Rules  Committee. 

A  feature  of  Rule  70  is  that  it  is,  to  a  large 
extent,  a  comprehensive  and  self-contained  code  for  divorce 
actions  (which  are  no  longer  called  "matrimonial  causes"). 

That  is  it,  necessarily,  has  its  own  provisions  respecting 
the  commencement  of  a  divorce  action  (subrule  70.03(1)), 
parties  to  divorce  actions  (subrules  70.03(3)  to  (6)),  service 
of  pleadings  (rules  70.04  and  70.05),  and  pleadings  (rules 
70.06  to  70.13),  etc.  However,  there  is  still  substantial 
scope  for  the  operation  of  the  incorporation  by  reference 


87 


provision,  subrule  70.01(1).  For  example,  it  incorporates 
the  motion  (Rule  37)  and  discovery  (Rules  30-33)  provisions 
in  the  general  rules. 

To  ensure  that  all  divorce  rules  and  other  rules 
affecting  divorce  actions  are  properly  made  it  is  recommended 
that  a  standard  and  well  understood  procedure  be  automatically 
followed  by  the  judges  of  the  courts  every  time  an  amendment 
to  the  divorce  rules  is  prepared  by  the  Rules  Committee  or 
other  rules  are  made  by  the  Rules  Committee  which  are  incor¬ 
porated  by  reference  into  the  divorce  rule  and  therefore  become 
"part"  of  it. 

Reference  will  now  be  made  to  some  changes  effected 
by  Rule  70. 

A  divorce  action  is  commenced  by  the  issuing  of 
a  petition  (rule  14.04  and  subrule  70 . 03 ( 1 ) ),  not  by  a  notice 
of  petition  as  under  the  present  rules  (rule  787).  There  is 
no  longer  a  notice  of  petition. 

The  exchange  of  financial  statements  (a  statement 
of  financial  information  and  a  property  statement  are  combined 
into  a  financial  statement)  may  be  waived  unless  it  is  required 
by  statute:  subrule  70.14(3). 
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There  is  a  right  to  demand  particulars  of  a  financial 
statement  where  the  statement  lacks  particularity,  with  appro¬ 
priate  sanctions  for  failure  to  comply  with  an  order  that 
particulars  be  delivered:  subrules  70.14(7)  and  (8). 

Evidence  may  be  given  in  undefended  divorce  actions 
by  affidavit  unless  the  trial  judge  orders  otherwise  (subrule 
70.21(1))  and  the  trial  judge  may  conduct  the  trial  and  grant 
a  decree  without  the  appearance  by  counsel  or  the  petitioner 
(subrule  70.21(2)). 

The  following  features  may  be  noted  with  respect 
to  references  to  family  law  commissioners  (rule  70.22): 

(a)  the  power  to  direct  such  references  is  confined 
to  judges  sitting  at  Toronto  or  Ottawa; 

(b)  they  can  be  directed  only  on  the  consent  of  the 
parties ; 

(c)  local  judges  have  the  power  to  direct  a  reference 
(see  Courts  of  Justice  Act,  1983,  s-s.l2(3)  and 


para.  1.03  14-  in  the  rules); 
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(d)  the  confirmation  procedure  is  spelled  out  (see  also 

rule  54.08  which  is  referred  to  earlier);  and 

(e)  the  referring  judge  is  not  obliged  to  order  that 

the  report  back  be  to  him  or  her  (contrast  the  terms 

of  the  present  Rule  803a). 

There  is  an  express  provision,  with  respect  to  a 
motion  for  interim  relief  under  the  Divorce  Act,  for  the  court 
to  direct  "a  pre-motion  conference  to  consider  the  possibility 
of  settling  any  or  all  of  the  issues  raised  by  the  motion 
or  the  action"  (subrule  70.27(2),  emphasis  added). 

It  is  settled  expressly  that  a  variation  of  a  final 
order  for  corollary  relief  is  to  be  by  notice  of  application 
(subrule  70.28(1)),  i.e.  it  is  a  new  proceeding  and  not  a 
step  in  the  former  proceeding. 

It  is  sufficient  to  note  at  this  point  that  if  Bill 
C-10  (An  Act  to  amend  the  Divorce  Act  -  First  Reading  January 
17,  1984)  becomes  law  in  its  present  form  amendments  to  Rule 
70  will  be  necessary. 

RULE  73  PAYMENT  INTO  AND  OUT  OF  COURT 

This  rule  does  not  provide  for  the  equivalent  of 
the  present  payment  into  court  in  satisfaction  of  a  claim 
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procedure  which  is  found  in  present  rules  306  to  318a.  As 
was  noted  in  the  commentary  under  Rule  49  (offer  to  settle) 
the  offer  to  settle  procedure  has  supplanted  this  present 
procedure.  Accordingly,  new  Rule  73  is  largely  confined  to 
the  mechanics  of  paying  money  into  and  out  of  court  where 
this  process  takes  place  under  any  one  of  several  provisions 
in  the  rules. 

For  changes  in  the  law  reflected  in  the  present 
fiat  procedure  used  by  the  Official  Guardian  with  respect 
to  money  to  be  paid  out  of  court  to  the  credit  of  a  person 
under  disability  (rule  741)  see  the  motion  procedure  in 
subrules  73.03(10)  to  (14). 

RULE-MAKING  CONSIDERATIONS:  PRESENT  AND  FUTURE 

The  Rules  of  Civil  Procedure  were  prepared  with 
certain  rule-making  principles  (policy  and  drafting)  in  mind. 
The  following  parts  of  this  report  are  intended  to  record 
for  the  benefit  of  the  Rules  Committee  in  its  consideration 
of  the  sub-committee's  presentation,  and  in  the  years  to  come, 
what  those  principles  are.  If  they  are  not  known  and  understood 
by  the  drafters  of  proposed  amendments  to  the  rules  the  rules 
will  quickly  lose  their  coherence  and  become  a  confusing 
melange . 
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All  of  those  who  are  involved  in  the  rule-making 
process  in  the  future  should  be  familiar  with  these  principles. 
A  more  complete  and  better  statement  of  them  should  be  kept 
up-to-date  in  the  form  of  a  working  manual  for  the  use  of 
the  Rules  Committee. 
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POLICY  CONSIDERATIONS 


Competing  Policies 

It  is  axiomatic  that  before  there  can  be  any  draft¬ 
ing  problem  to  be  solved  there  first  has  to  be  a  practical 
problem  and  a  policy  which  has  been  selected  to  meet  that 
problem.  Probably  the  most  that  can  be  said  respecting  the 
general  policy  goals  of  the  rules  is  reflected  in  the  general 
rule  of  interpretation,  subrule  1.04(1),  which  reads: 

These  rules  shall  be  liberally  con¬ 
strued  to  secure  the  just,  most  expedi¬ 
tious  and  least  expensive  determination 
of  every  civil  proceeding  on  its  merits. 

Accordingly,  the  general  rule  for  interpretation  should  also 
be  the  general  rule  for  making  rules. 

In  carrying  out  this  goal  it  will  be  found  at  almost 
every  turn  that  there  are  difficult  issues  to  resolve.  Most 
difficulties  in  law-making  result  from  the  necessity  of  balanc¬ 
ing  competing  demands  and  interests  -  and  procedural  rule- 
making  is  no  exception.  The  competing  interests  are,  usually, 
the  desire  to  provide  a  mechanism  that  will  assist  in  ascer¬ 
taining  the  truth,  on  the  one  hand  and,  on  the  other,  the 
concern  not  to  make  litigation  too  cumbersome  or  expensive. 
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These  very  considerations  are  reflected  in  subrule  1.04(1) 
which  has  been  quoted.  Typical  examples  of  where  such  diffi¬ 
cult  issues  may  be  found  is  in  the  area  of  discovery  (Rules 
30-33).  Wide-ranging  and  thorough  discovery  can  be  a  useful 
tool  for  ferreting  out  the  truth  before  a  trial  but  just  how 
far  should  one  go  in  providing  discovery  rights?  Many  people 
think  that  in  several  United  States  jurisdictipns  they  have, 
indeed,  gone  too  far  and  that  the  discovery  tail  is  wagging 
the  lawsuit  dog. 

There  is  also  the  counterweight  in  some  areas  of 
affording  protection  to  some  important  private  interests  such 
as  those  protected  by  some  legal  privilege.  In  some  situations 
justice  may  require  that  there  be  some  limitations  on  a  party's 
right  to  the  truth. 

In  any  event,  whatever  the  result,  because  of  the 
compromise  nature  of  the  process  it  is  not  possible  to  achieve 
perfection  in  the  solution  to  all  problems. 

Consistency 

When  an  amendment  is  proposed  the  full  range  of 
its  possible  effects  will  have  to  be  considered.  Broadly  speak¬ 
ing,  its  policy  impact  and  its  language  or  formal  impact  will 


have  to  be  considered.  The  "ripple"  effect  of  a  change  in 

one  provision  on  other  provisions  is  well  known  and  is  referred 

to  later  in  this  report. 

Examples  may  be  given  of  the  ripple  effect  of  a 
policy  change.  If  a  change  were  to  be  made  in  the  rule  on 
the  effect  of  the  discontinuance  of  an  action  on  the  commence¬ 
ment  of  a  subsequent  action  (rule  23.04)  then  it  would  be 
important  that  consideration  be  given  to  the  same  changes 
in  the  rule  concerned  with  the  effect  of  dismissal  for  delay 
on  the  commencement-  of  a  subsequent  action  (rule  24.05).  The 
policy  and  language  of  each  is  now  identical.  It  is  sensible 
that  a  correction  or  improvement  in  one  should  also  be  made 
in  the  other. 

This  is  an  easy  example  because  the  provisions  are 
so  close  together.  Sometimes  they  are  not.  See,  for  example, 
the  rules  concerned  with  service  of  a  defence  to  counterclaim 
by  a  person  who  is  not  already  a  party  to  the  main  action 
(subrule  27.05(3))  and  the  provision  for  service  by  a  new 
party  to  the  action  of  an  answer  to  counterpetition  (subrule 
70.12(3)).  A  change  in  one  of  these  provisions  would  require, 
at  least,  consideration  of  the  same  change  in  the  other  one. 

(In  fact  there  are  many  parallel  provisions  in  rules  27.02 
to  27.07,  on  the  one  hand,  and  rules  70.09  to  70.13,  on  the 
other. )  This  shows  the  importance  of  having  a  comprehensive 
and  detailed  understanding  of  the  whole  terrain. 
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Consistency  in  our  approach  to  problems  should  be 
a  constant  consideration,  not  the  foolish  consistency  which 
Emerson  called  "the  hobgoblin  of  little  minds",  but  a  sensible 
consistency,  the  type  of  consistency  which  respects  the  prin¬ 
ciple  of  justice  that  truly  like  cases  should  receive  like 
treatment . 

In  the  policy  realm  it  also,  of  course,  has  to  be 
determined  that  in  advancing  the  particular  policy  of  the 
amendment  there  is  no  inadvertent  interference  with  the 
schemes  or  policies  of  other  provisions.  This  can  easily  often 
be  a  problem. 

Consistency  is  also  important  from  the  language 
or  formal  standpoint.  For  example,  there  are  several  provi¬ 
sions  in  the  rules  which  create  the  right  to  move  to  set  aside 
or  vary  an  order  or  decision.  (See  under  general  title 
"RECURRING  FEATURES  :  CATEGORIES".)  In  their  essential  parts 
they  should  all  reflect  the  best  possible  model  and  read  the 
same  way.  A  change  in  one  should  lead  to  consideration  of 
the  same  change  in  the  other.  There  are  other  examples  of 
some  of  these  recurring  patterns  set  forth  under  the  general 
title  to  which  reference  has  just  been  made. 

Clear  Guidance  and  Simplicity 

The  rules  should,  to  the  extent  this  is  possible, 
give  clear  guidance  with  respect  to  the  steps  required  to 
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be  taken  to  process  a  civil  proceeding  from  its  commencement 
to  its  termination  in  the  form  of  either  a  settlement  or  court 
disposition.  The  procedure  should  be  kept  as  simple  as  possible 
("the  most  expeditious  and  least  expensive"  consideration) 
and  steps  that  are  not  clearly  necessary  should  not  be 
required . 


An  example  of  this  approach  may  be  given  from  our 
experience.  In  earlier  drafts  of  the  rules  we  had  provided 
that  a  statement  of  defence  and  counterclaim  against  a  person 
who  is  not  already  a  party  to  the  main  action  should  be  issued 
within  the  time  prescribed  for  delivery  of  the  statement  of 
defence  in  the  main  action  "or  subsequently  with  leave  of 
the  court"  (clause  27.03(a)).  There  were  provisions  to  the 
same  effect  in  Rules  28  and  29.  Our  purpose  in  this  latter 
requirement  was  to  put  some  pressure  on  the  counterclaiming 
defendant  to  issue  his  or  her  statement  of  defence  and  counter¬ 
claim  within  the  time  for  delivery  of  the  statement  of  defence. 
However,  there  were  downside  factors  which  involved  increased 
expense  to  litigants  and  administrative  problems  in  the  regis¬ 
trar's  office.  Accordingly,  we  removed  the  leave  step  and 
we  now  provide,  ultimately,  that  the  document  may  be  issued 
"at  any  time  before  the  defendant  is  noted  in  default,  or 
...  subsequently  with  leave  of  the  court".  If  a  plaintiff 
is  concerned  about  a  defendant's  delay,  the  plaintiff  has 
the  remedy  at  his  disposal  of  noting  the  defendant  in  default. 
If  this  is  not  done,  no  additional  step  is  required 


97 


for  a  "late"  defendant  to  issue  the  statement  of  defence  and 
counterclaim. 

Discretionary  Decisions 

With  respect  to  some  difficult  issues  which  can 
arise  in  the  course  of  a  proceeding  it  is  not  reasonable  to 
define  the  situation  in  terms  of  absolute  rights  and  duties. 
With  respect  to  such  issues  it  is,  accordingly,  a  sensible 
response  to  confer  a  discretionary  power  on  the  court.  Having 
done  this  it  is  still  a  problem  to  work  out  the  degree  of 
guidance  to  be  given  to  the  court  which  is  to  exercise  the 
decision.  In  several  cases  we  know  of  certain  factors  which 
should  be  considered  when  a  decision  is  made  but  we  also  have 
good  reason  to  know  that  our  wisdom  is  not  infinite.  We  some¬ 
times  solve  the  problem  by  giving  definitive  and  open-ended 
guidance.  An  example  of  this  (and  there  are  many  in  the  rules) 
can  be  found  in  subrule  57.01(1)  where  eight  factors  are  listed 
which  may  be  taken  into  account  in  determining  an  award  of 
costs  followed  by  a  ninth  and  final  factor  which  reads: 

any  other  matter  relevant  to  the  question 

of  costs. 

This  is  not  a  perfect  solution  but  it  is  the  best 
we  can  do.  Possibly,  in  some  areas,  after  an  accumulation 
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of  experience,  discretionary  powers  may  be  fleshed  out  and 
expressed  in  more  completely  definitive  terms. 

In  some  cases  the  discretion  of  the  court  is  of 
a  wholesale  nature  -  resulting  in  a  decision  that  can  avoid 
the  applicability  of  a  provision.  An  example  is  subrule 
3.03(1)  which  reads: 

\ 

Proceedings  may  be  heard  throughout 
the  year,  except  that  during  July  and 
August  and  from  December  24th  to  the 
following  January  6th,  both  dates  inclu¬ 
sive,  no  trial  of  an  action  shall  be 
held  unless  all  parties  consent  in  writing 
or  the  court  orders  otherwise.  (Emphasis 
added .  ) 

It  will  be  noted  that  no  guidance  is  given  to  the 
court  in  the  language  of  the  rule.  No  guidance  could  reason¬ 
ably  or  usefully  be  given.  Courts  will  have  to  be  guided  by 
the  common  sense  of  the  situation  and  this  is  about  all  that 
can  be  said  about  the  problem. 

It  might  usefully  be  mentioned  at  the  end  of  this 
part  that  the  choice  between  making  a  clear  rule  conferring 
an  absolute  right  and  one  conferring  discretionary  rights 
represents  a  permanent  law-making  dilemma.  Judge  Clark  in 
The  Handmaid  of  Justice,  23  Wash.U.L.Q.  297  (1938)  reproduced 
in  Procedure  -  The  Handmaid  of  Justice  (1963)  at  pages  70-71 


has  put  it  this  way  with  respect  to  procedural  justice: 
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This  dilemma  which  justice  faces 
of  a  choice  between  regularity  of  action 
and  individualization  of  treatment  of 
suitors  has  been  often  remarked  upon. 
Holdsworth,  the  great  English  legal  his¬ 
torian,  aptly  states  it  as  follows: 


One  of  the  most  difficult  and  one 
of  the  most  permanent  problems  which 
a  legal  system  must  face  is  a  combina¬ 
tion  of  a  due  regard  for  the  claims 
of  substantial  justice  with  a  system 
of  procedure  rigid  enough  to  be 
workable.  It  is  easy  to  favour  one 
quality  at  the  expense  of  the  other, 
with  the  result  that  either  all  system 
is  lost,  or  there  is  so  elaborate 
and  technical  a  system  that  the  deci¬ 
sion  of  cases  turns  almost  entirely 
upon  the  working  of  its  rules  and 
only  occasionally  and  incidentally 
upon  the  merits  of  the  cases  them¬ 
selves  . 


ORGANIZATION  OF  RULES  AND  RELATED  MATTERS 

General  Structure 

There  are  73  Rules.  Each  one  is  intended  to  deal 
with  a  separate  general  subject,  much  as  a  chapter  in  a  book, 
and  they  are,  generally,  arranged  in  the  same  sequence  that 
the  stages  of  an  action  would  have  to  be  considered.  Some 
Rules,  by  their  nature,  such  as  that  concerned  with  motions 
(Rule  37)  which  can  be  made  before  an  action  commences,  during 
its  progress  and  after  the  trial  or  an  appeal,  have  no  logical 
place  in  such  a  sequence  and  so  the  general  sequence  is  not 
an  automatic  guide  to  where  every  provision  may  be  found. 
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Subdivision:  Units 

The  various  units  which  are  used  in  the  Rules  of 
Civil  Procedure  are  catalogued  and  described,  in  descending 
order  of  size,  in  subrule  1.01(2).  They  are:  Rule;  rule; 
subrule;  clause;  subclause;  and  paragraph. 

Effect  of  Amendments  on  Numbering  System 

The  present  intention  is  to  designate  by  a  letter 
new  subrules  which  are  made  by  amendment  and  are  to  be  inserted 
between  existing  subrules.  For  example,  a  new  subrule  to  be 
inserted  between  subrules  1.03(1)  and  (2)  would  be  subrule 
1.03(la).  In  the  next  decennial  revision  of  the  rules  it  would 
become  subrule  1.03(2)  and  the  following  rules  would  be 
re-numbered  in  sequence. 

The  same  policy  would  be  followed  with  respect  to 
new  rules.  For  example,  new  rule  1.03a  between  rules  1.03 
and  1.04  would  become  rule  1.04  in  the  next  decennial  revision, 
and  so  on. 

A  scheme  with  respect  to  new  Rules  has  not  yet  been 
settled.  It  might  be  quite  awkward  to  insert  a  letter  after 
a  Rule  number.  For  example,  Rule  1A  could  have,  as  a  sub-unit 
subrule  1A . 02 ( 2 ) . 
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Classification  of  Subject  Matters 

The  arrangement  of  the  rules  in  this  way  has  neces¬ 
sarily  involved  resolving  issues  of  classification.  In  some 
cases  it  is  not  obvious  in  what  part  of  the  rules  a  provision 
should  be  located.  For  example,  is  the  sheriff's  motion  or 
application  for  an  interpleader  order,  which  is-  provided  for 
in  subrule  60.13(4)  in  circumstances  where  there  is  a  dispute 
respecting  the  ownership  of  property  seized  by  the  sheriff, 
one  that  more  logically  fits  in  Rule  60  (Enforcement  of  Orders) 
or  Rule  43  (Interpleader)?  The  problem  has  been  addressed 
by  dealing  with  the  subject  in  both  rule  43.05  and  subrule 
60.13(4)  although  in  earlier  drafts  it  was  dealt  with  exclu¬ 
sively  in  Rule  43. 

See  also  the  narrower  issue  of  where  to  locate  the 
rule  governing  the  obligation  to  serve  a  notice  of  readiness 
for  trial  and  a  trial  record  in  the  main  action  on  a  third 
party  who  has  delivered  a  statement  of  defence  in  the  main 
action.  Should  it  be  in  the  Third  Party  Claim  rule  (Rule  29) 
or  in  the  Listing  for  Trial  rule  (Rule  48)?  Once  again  the 
problem  is  addressed  by  dealing  with  it  in  both  rules  -  specifi- 
callv  in  subrule  48.02(1)  and  very  generally  in  clause 
29.05(2) (a)  .  Obviously,  with  respect  to  this  example,  the 
intended  provision  is  concerned  with  a  matter  of  both  third 
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party  procedure  and  listing  for  trial  procedure  -  but  the 
general  classification  question  is:  is  this  issue  more  a  matter 
of  third  party  procedure  than  of  listing  for  trial  procedure, 
or  vice  versa?  The  specific  and  more  practical  questions  are: 
Where  will  it  do  the  most  good  to  place  the  provision?  Where 
would  a  party  who  is  setting  down  an  action  which  has  a  third 
party  proceeding  be  most  likely  to  see  the  provision  or  most 
likely  to  look  for  it?  We  placed  the  emphasis  in  Rule  48. 

Several  of  these  classification  issues  have  been 
resolved  in  the  preparation  of  the  rules.  The  ultimate  solu¬ 
tion  adopted  has  turned  on  the  nature  of  the  particular  problem 
to  be  solved. 

Duplication  and  Redundancy 

Related  to  problems  of  classification  are  those 
of  duplication  or  redundancy.  Our  approach  here  has  not  been 
one  of  watertight  compartments  and  logic  but  rather  of  func¬ 
tional  practicality  and  flexibility.  Several  examples  may 
be  given.  A  useful  one  relates  to  the  general  rule  we  have 
made  respecting  terms  of  orders  (rule  1.05).  It  reads: 

-When  making  an  order  under  these  rules 
the  court  may  impose  such  terms  and  give 
such  directions  as  are  just. 
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As  a  matter  of  simple  logic  this  avoids  the  necessity  of 
providing  for  the  imposition  of  terms  in  any  provision  in 
the  rules  relating  to  the  making  of  orders.  However,  we  have 
not  followed  this  course.  In  some  provisions,  simply  for 
emphasis  and  as  a  particular  reminder  of  the  potential 
appropriateness  of  imposing  terms,  we  have  expressly  provided 
for  the  imposition  of  such  terms  as  are  just.  For  example, 
subrule  63.02(2)  provides: 

A  stay  granted  under  subrule  (1)  may 
be  set  aside,  on  such  terms  as  are  just, 
by  a  judge  of  the  court  .... 

The  imposition  of  terms  is  often  appropriate  in  orders  respect¬ 
ing  stays.  Accordingly,  we  are  attempting,  to  some  extent, 
to  ride  two  horses  at  the  same  time  but  we  think  to  good  pur¬ 
pose.  The  potential  danger  in  following  this  course  is  that 
the  specific  reference  to  terms  in  some  rules  only  could 
possibly  cast  some  doubt  on  the  scope  and  applicability  of 
the  general  provision  (rule  1.05)  but  we  do  not,  in  this  case, 
think  that  there  is  any  tenable  argument  to  this  effect.  The 
drafting  policy  respecting  the  imposition  of  terms  with  orders 
is  discussed  on  page  528  in  the  Second  Revision  to  the  Rules. 

The  general  justification  for  duplication  is  to 
be  helpful  to  the  reader.  Another  example  of  duplication  can 
be  found  in  rule  49.14,  which  reads: 
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Rules  49.01  to  49.13  apply,  with  neces¬ 
sary  modifications,  to  counterclaims, 
crossclaims  and  third  party  claims. 

Logically,  this  is  not  necessary.  The  general  provision  res¬ 
pecting  offers  is  in  subrule  49.02(1)  which  provides  that: 

[a]  party  to  a  proceeding  may  serve  on 
any  other  party  an  offer  to  settle  .... 

The  term  "proceeding"  includes  counterclaims,  crossclaims 
and  third  party  claims.  See  paragraphs  1  and  22  of  rule  1.03. 

Note  also  subrule  73.02(6)  provides  that  a  party 
paying  into  court  under  an  offer  to  settle  or  an  acceptance 
of  an  offer  shall  serve  a  notice  of  payment  into  court  on 
every  interested  party  but,  also,  that  "the  notice  shall  not 
be  filed."  The  quoted  words  are  logically  unnecessary  but 
included  as  a  matter  of  practical  caution. 

Gratuitous  Provisions 

Some  provisions  are  legally  gratuitous  and  are  in¬ 
serted  as  reminders  or  for  helpful  information  only.  See, 
for  example,  subrule  61.04(2),  which  reads: 

The  time  for  appeal  in  a  divorce  action 
is  prescribed  by  section  17  of  the  Divorce 
Act  ( Canada ) . 

Sometimes,  or  at  least  in  one  case,  the  rules  follow 
the  unusual  drafting  course  of  giving  helpful  but  not  exclu¬ 
sive  examples  in  a  general  provision.  Rule  50.05,  which  is 
concerned  with  pre-trial  conferences,  reads: 
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All  documents  intended  to  be  used 
at  the  hearing  that  may  be  of  assistance 
in  achieving  the  purposes  of  a  pre-trial 
conference,  such  as  medical  reports  and 
reports  of  experts,  shall  be  made  avail¬ 
able  to  the  pre-trial  judge  or  officer. 


Many  other  examples  of  logically  unnecessary  provi¬ 
sions  may  be  found  which  are  intended  to  be  helpful  and  which, 
we  are  satisfied,  should  not  cause  confusion.  • 


Headings 


An  important  feature  of  the  rules  is  the  use  of 
headings  as  aids  (when  the  Summary  of  Contents  or  Table  of 
Contents  are  consulted)  to  find  relevant  provisions  and,  gener¬ 
ally,  as  indicating  the  organization  of  the  rules.  The 
following  is  the  gradation  of  headings: 

1.  The  heading  that  relates  to  several  Rules.  For 
example,  "PARTIES  AND  JOINDER"  which  covers  Rules 
5  to  13.  It  is  entirely  in  upper  case  bold  face 
letters  and  is  in  the  centre  of  the  page. 

2.  The  heading  of  a  Rule.  For  example,  "RULE  6  CON¬ 
SOLIDATION  OR  HEARING  TOGETHER".  It  is  entirely  in 
upper  case  bold  face  and  indented  from  the  margin. 
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3.  The  heading  of  a  rule.  For  example,  "REPRESENTATION" 
above  rule  7.01.  It  is  in  upper  case  bold  face  and 
begins  even  with  the  margin. 

A.  A  heading  over  a  subrule  or  subrules.  For  example, 
"Executor,  Administrator  or  Trustee  Refusing  to  be 
Joined"  above  subrule  9.01(3).  It  is  in  lower  case 
bold  face  letters  and  begins  even  with  the  margin. 

Not  every  subrule  has  a  heading.  However,  the  follow¬ 
ing  general  rule  of  thumb  is  followed.  More  than 
three  subrules  will  have  a  heading.  Three  subrules 
may  or  may  not  have  a  heading.  Less  than  three  sub¬ 
rules  usually  do  not  have  a  heading.  However,  all 
decisions  in  this  regard  turn  on  the  nature  of  the 
subject  matter  to  be  identified  and  covered. 

5.  A  heading  before  a  clause.  For  example,  "Municipality" 
over  clause  16.02(1) (b) .  It  will  be  in  lower  case 
bold  face  letters  indented  to  be  flush  with  the  letter 
of  the  clause  over  which  it  appears. 
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Headings  should  be  worded  so  as  to  be  as  helpfully 
descriptive  as  possible.  They  should  also,  if  possible,  fit 
together  as  consistent  parts  of  a  scheme  of  labels.  Their 
informative  nature  is  more  important  than  their  strict 
accuracy.  It  should  be  remembered  that  they  are  not  part  of 
the  rules  for  interpretation  purposes:  Interpretation  Act, 
s-s . 1 ( 2  )  and  s . 9 . 

Index 

A  single  index  to  the  Rules  of  Civil  Procedure  and 
the  Courts  of  Justice  Act,  1983  would  appear  to  be  essential 
for  easing  the  inevitable  difficulties  associated  with  the 
introduction  of  massive  new  legislation  such  as  this  but  one 
has  not  been  prepared.  Such  a  project  should  be  undertaken 
as  soon  as  possible. 

The  Internal  Structure  of  a  Rule 

A  common  sequence  of  treatment  in  several  Rules, 
where  the  subject  matter  makes  it  appropriate,  is  to  begin 
with  the  provision  which  states  the  general  scope  of  the  Rule 
("Application"),  follow  this  with  any  necessary  interpretation 
provision,  and  then  set  forth  the  substantive  provisions  of 
the  Rule.  See,  for  example,  the  structure  of  Rule  61  (Appeals 
to  an  Appellate  Court). 
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Cross  References 

There  are  many  provisions  which  contain  cross  re¬ 
ferences  to  other  provisions  in  the  rules.  If  the  provision 
to  which  reference  is  made  is  not  close  to  the  referring  provi¬ 
sion  then  it  is  usual  to  include  in  parentheses  after  the 
number  of  the  provision  what  its  subject  matter  is.  An  example 
is  rule  53.08,  which  reads: 


Where  evidence  is  admissible  only 
with  leave  of  the  trial  judge  under, 


(a) 

subrule  30.08(1)  (failure 
disclose  document); 

to 

(b) 

rule  30.09  (failure  to  abandon 
claim  of  privilege); 

(c) 

31.07  (refusal  to  disclose 
mation  on  discovery); 

inf or- 

(d) 

rule  31.09(3)  (failure  to 
answers  on  discovery);  or 

correct 

(e) 

subrule  53.03(2)  (failure 
expert's  report), 

to  serve 

leave  shall  be  granted  on  such  terms 
as  are  just  and  with  an  adjournment  if 
necessary,  unless  to  do  so  will  cause 
prejudice  to  the  opposite  party  or  will 
cause  undue  delay  in  the  conduct  of  the 
trial . 


The  chief  value  of  this  system  is  that  it  tells 
the  reader  what  provisions  he  or  she  need  not  read  because 
they  are  irrelevant  to  the  purpose  at  hand. 
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One  obvious  consequence  of  some  amendments  may  be 
a  renumbering  of  other  provisions  and  the  consequential  danger 
of  rendering  cross  references  to  them  inaccurate.  This  danger 
affords  one  very  good  reason  why,  among  several  other  features 
in  the  rules,  all  cross  references  should  be  recorded  in  a 
computer . 

Internal  References  in  the  Rules  to  Rules 

References  to  the  Rules  of  Civil  Procedure  as  a 
whole  in  the  rules  are  to  "these  rules"  and  not  "these  Rules". 
For  example,  the  very  first  provision  (subrule  1.01(1))  reads: 


These  rules  may  be  cited  as  the  "Rules 
of  Civil  Procedure". 


An  internal  reference  in  one  of  the  provisions  in 
a  Rule  to  the  whole  of  the  rest  of  the  Rule  is  to  its  rules 
individually  and  not  to  the  Rule  by  its  number.  For  example, 
rule  29.13  provides: 


Rules  29.01  to  29.12  apply,  with  neces¬ 
sary  modifications,  to  the  assertion 
of  a  third  party  claim  by  a  defendant 
to  a  counterclaim  or  by  a  defendant  to 
a  crossclaim. 
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It  does  not  provide  that  "Rule  29"  applies  to  the  cases  men¬ 
tioned.  The  reason  is  that  rule  29.13  itself  is  part  of  Rule 
29. 


A  provision  in  a  subrule  which  refers  to  the  rest 
of  the  rule  of  which  it  is  a  part  may  refer  to  "this  rule". 
See.  for  example,  subrule  37.01(4)  which  begins:  "Nothing 
in  this  rule  or  rules  57.02  to  57.08  affects  the  authority 
of  the  court  . . . " . 

Also  a  reference  in  part  of  a  rule  to  another  part 
of  the  rule  can  refer  simply  to  the  unit  in  question  without 
mentioning  the  rule  number.  For  example,  in  subrule  70.26(2) 
there  are  references  to  "subrule  (1)"  and  to  "clause  (l)(a)", 
which  mean  subrule  70.26(1)  and  clause  70.26(l)(a), 
respectively . 

Title  of  Proceeding 

In  view  of  the  importance  of  a  title  of  the  proceed¬ 
ing  (the  term  which  replaces  style  of  cause)  which  conveys, 
at  a  glance,  who  the  contending  parties  to  a  proceeding  are 
and  who  is  making  the  initial,  or  only,  claim  against  whom, 
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it  might  be  of  value  to  note 

what  has  been  provided  with  res- 

pect  to  this  subject: 


Clause  4 . 02 ( 1 ) ( b ) 

General  requirement  respecting 
forms  of  title  of  proceeding. 

Forms  4A  and  4B 

The  depiction  of  titles  of  pro¬ 
ceeding.  (See  the  instructions 
in  Form  4A  for  the  various  kinds 
of  proceeding  listed.) 

Form  7B 

Order  requiring  amendment  of 
title  of  proceeding  when  minor 
reaches  age  of  majority. 

Rule  8.04 

Where  a  person  defends  a  proceed 
ing  against  a  partnership  se¬ 
parately  the  title  of  proceed¬ 
ing  shall  be  amended  accordingly 

Subrules  9.03(2)— (4) 

Amendment  of  title  of  proceeding 
in  certain  situations  respecting 
proceedings  by  or  against 
estates . 

Rule  14.06 

The  general  requirements  of 
a  title  of  proceeding. 

Clause  27.03(b) 

Requirement  of  a  second  title 
of  proceeding  in  counterclaim 
involving  a  person  not  already 
a  party  to  the  main  action. 

Form  27B 

The  depiction  of  title  of  pro¬ 
ceeding  in  the  counterclaim 
involving  a  person  not  already 
a  party  to  the  main  action. 

Form  29A 

The  depiction  of  the  title  of 
proceeding  where  there  is  a 
third  party  claim. 
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Form  60G 


Subrule  61.04(3) 


The  depiction  of  the  title  of 
proceeding  in  notice  of  garnish¬ 
ment  . 

The  requirement  respecting  the 
title  of  proceeding  on  appeal. 


Form  61 B 

Form  64N 

Subrule  70.03(3) 

Form  70F 

Subrule  70.23(1) 

Subrule  70.26(10) 

Form  71B 


The  depiction  of  the  title  of 
proceeding  on  appeal. 

The  title  of  proceeding  in  a 
mortgage  action  in  which  defen¬ 
dants  are  added  on  a  reference. 

A  requirement  of  the  title  of 
proceeding  in  divorce  action 
respecting  names  of  parties. 

The  title  of  proceeding  in  a 
counterpetition  in  a  divorce 
action  against  a  person  who 
is  not  already  a  party. 

General  rule  respecting  title 
of  proceeding  in  a  decree  nisi 
-  only  the  names  of  the  spouses 
shall  appear. 

Same  general  rule  respecting 
title  of  proceeding  in  the  decree 
absolute . 

The  title  of  proceeding  in  an 
appeal  to  the  District  Court. 
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Forms 

The  basic  rule  on  the  forms  is  rule  1.06  which  reads: 

The  forms  prescribed  in  the  Appendix 
of  Forms  shall  be  used  where  applicable 
and  with  such  variations  as  the  circum¬ 
stances  require. 

It  will  be  observed  that  this  does  not  contain  a  provision 
to  the  same  effect  as  present  subrule  817(2),  which  reads: 

The  provisions  contained  in  the  form 
prescribed  shall  be  deemed  to  be  author¬ 
ized  by  these  rules. 

It  has  been  suggested  that  the  Williston  Committee 
was  of  the  view  that  in  Allen  v.  Maple  Leaf  Gardens  Limited, 
[1947]  O.W.N.  344  this  provision  was  relied  upon  to  uphold 
a  writ  that  complied  with  Form  4  even  though  it  did  not  appear 
to  give  sufficient  particulars  of  the  claim.  The  Williston 
Committee  did  not  consider  this  to  be  a  sound  result  and, 
therefore,  did  not  carry  this  provision  forward  in  its  version 
of  the  rules.  It  would  seem  that  A1 1 en  turned  more  on  Rule 
817(1),  which  is  like  rule  1.06,  rather  than  Rule  817(2). 
However,  whatever  approach  one  adopts  it  is  a  plain  fact  that 
the  forms  are  made  by  the  Rules  Committee  and  are  part  of 
the  rules.  Any  form  is  just  as  much  part  of  the  rules  as  is 


a  Rule,  rule,  subrule,  etc.  In  view  of  this  it  seems  redun¬ 
dant  and  pointless  to  say  that  M[t]he  provisions  contained 
in  the  form  prescribed  shall  be  deemed  to  be  authorized  by 
the  rules". 


Nevertheless,  even  though  the  forms  are  just  as 
much  law  as  Rules  1  to  73  they  should  not  provide  for  any 
significant  powers  or  obligations  that  are  not  in  the  rules 
themselves.  For  example,  in  Form  64M  ,  the  form  for  a  default 
judgment  for  redemption,  it  is  provided  in  paragraph  4  that 
certain  costs  consequences  will  automatically  follow  in  certain 
events.  Until  a  recent  amendment  to  rule  64.05  (the  adding 
of  subrule  64.05(10))  this  obligation  to  pay  costs  was  not 
reflected  in  the  rules  as  it  should  have  been. 

One  feature  of  forms  which  should  be  kept  constantly 
in  mind  is  that  they  are  the  only  part  of  the  rules  which 
lay  persons  are  almost  certain  to  see  and  rely  upon  (parti¬ 
cularly  those  which  are  originating  processes  or  similar  docu¬ 
ments,  such  as  notices  to  subsequent  encumbrancers)  and  it 
is  essential  that  they  be  expressed  in  particularly  clear 
and  understandable  language. 

It  will  have  been  noted  that  the  forms  have  been 
given  numbers  which  correspond  to  that  of  the  Rule  to  which 
they  relate. 
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SYNTAX  AND  PHRASEOLOGY 

Qualifications  and  Exceptions 

Usually,  a  qualifier,  e.g.  an  exception  clause, 
should  be  placed  at  the  end  of  a  provision  so  that  it  will 
not  receive  undue  prominence,  unless  it  will  not  fit  there. 
This  follows  the  usual  format  of  stating  the  case,  the  rule 
and  the  qualification,  in  that  order.  An  example  of  an  excep¬ 
tion  to  this  approach  may  be  found  in  subrule  33.04(2)  respect 
ing  the  obligation  of  a  party  liable  to  a  medical  examination 
to  provide  information:  "The  party  to  be  examined  shall, 
unless  the  court  orders  otherwise,  provide  to  the  party  obtain 
ing  the  order  ...  a  copy  of  ...". 

If  there  are  two  qualifiers,  it  is  often  helpful 
to  state  one  before  the  "rule"  and  the  other  after  it,  to 
avoid  ambiguity. 

If  a  particular  provision,  which  is  an  obvious  excep 
tion  to  a  general  provision,  is  immediately  adjacent  to  it, 
it  is  not  usual  to  use  an  express  exception  qualifier  in  the 
general  provision.  An  example  is  the  exception  to  subrule 
23.01(1)  provided  for  in  subrule  23.01(2). 
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Clausing 

Considerable  use  is  made  of  clausing  or  sub-clausing 
(i.e.,  indenting  parts  of  provisions)  for  ease  of  reading 
long  provisions  (see,  e.g.,  subrule  19.02(3)  and  rule  53.08) 
and  for  avoiding  ambiguities  of  reference  (see,  e.g.,  clause 
27.03(a)  and  subrule  70.10(2)). 

Motions  and  Applications 

The  standard  verb  with  respect  to  a  motion  is  to 
make  (a  motion)  and  not  to  bring  (a  motion).  The  standard 
preposition  is  tjD,  as  in  a  motion  "to  a  master"  and  not  "before 
a  master".  The  same  words  are  used  with  respect  to  applica¬ 
tions  . 


The  language  relating  to  motions  and  applications 
which  demonstrates  the  difference  between  these  two  processes 
in  the  new  regime  should  be  adhered  to  consistently.  For 
example,  the  verb  "apply"  as  in  "may  apply  to  the  court" 
should  not  be  used  in  relation  to  a  motion.  It,  in  fact,  was 
from  time  to  time  so  used  in  the  Williston  Rules. 

We  are  advised  by  the  Ministry  that  the  new  ter¬ 
minology  respecting  motions  and  applications  will  become  stan¬ 
dard  in  the  statutes.  See,  for  example,  the  amendments  to 
the  Partition  Act  effected  by  s.200  of  the  Courts  of  Justice 


Act ,  1983  ♦  It  may  be  noted  that  federal  legislation  uses  and 
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probably  will  continue  to  use  "motion"  and  "application"  inter 
changeably.  See,  e.g.  Part  XXIII  of  the  Criminal  Code  and 
the  Criminal  Rules  for  Ontario. 


Counterclaims 


With  respect  to  counterclaims  the  proper  form  is 
"defendant  to  the  counterclaim",  not,  as  now,  "defendant  bv 
counterclaim . " 

A  "defence" 


A  term  which  is  now 
rules  but  which  is  not  defined 
sion  (rule  1.03)  is  "a  defence 
ment  of  defence.  It  may  cover 
in  proceedings  other  than  acti 
by  a  respondent  in  an  applicat 
17.06(1).  Other  examples  of  th 
in  rule  8.02,  subrule  14.10(1) 
indicates  that  it  does  not  inc 
of  that  provision,  a  notice  of 
of  appearance),  and  subrule  25 


used  in  several  places  in  the 
in  the  general  definition  provi 
".  It  covers  more  than  a  state- 
a  document  of  a  similar  nature 
ons ,  e.g.  an  affidavit  delivered 
ion.  See,  for  example,  subrule 
e  use  of  the  term  can  be  found 
,  subrule  16.01(2)  (which 
lude,  at  least  in  the  context 
intent  to  defend  or  a  notice 
.07(2) . 


In  the  interest  of  justice 

A  good  Canadian  expression  of  a  solid  basis  for 
d-oing  something  is  "in  the  interest  of  justice".  Note  that 
"interest"  is  in  the  singular  and  not  the  plural.  This  is 
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used  in  several  places.  See,  for  example,  rule  2.03,  subrule 
16.04(1),  subrule  53.02(2)  and  subrule  60.11(4). 

As  is  [are]  just 

There  are  many  provisions  in  the  rules  to  make  orders 
on  such  terms  "as  are  just"  (e.g.,  subrule  2.01(1))  or  to 
make  such  order  "as  is  just"  (e.g.  clause  52 . 01 ( 2  )  ( d ) ) .  Note 
that  these  confer  the  power  in  objective  terms  and  that  this 
approach  may  be  contrasted  with  that  in  the  Courts  of  Justice 
Ac t ,  1983  ,  which  expressses  such  powers  in  subjective  terms 
-  "as  are  considered  just"  (see,  e.g.,  s-s. 115(2))  and  "as 
the  court  considers  just"  (see, e.g.,  s-s. 117(6)). 

Original  Documents  and  True  Copies 

We  avoid,  where  we  can,  the  use  of  "original"  before 
"document"  and  "true"  before  "copy"  because  they  are  usually 
redundant.  In  this  regard  we  have  deleted  "true"  before  "copy" 
in  subrule  14.07(2)  and  "original"  before  "document"  in  the 
fourth  last  line  of  clause  16.05(1)  (c)  and  in  the  last  line 
of  subrule  16.09(4).  There  is  a  practical  exception  to  this 
general  rule  in  subrule  59.05(1)  which  requires  a  party  who 
wishes  to  have  an  order  entered  to  give  the  registrar  "the 
original  and  a  sufficient  number  of  copies  in  subrule 

16.02(2)  which  provides  that  a  person  effecting  personal  ser¬ 
vice  of  a  document  "need  not  produce  the  original  document", 
and  in  clause  30.01(1) (b)  which,  for  completeness,  refers 
to  "the  original  document  or  a  copy  of  it." 
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USAGE  AND  TERMINOLOGY 

Plain  English 

As  far  as  the  most  desirable  general  style  is  con¬ 
cerned  we  accept  Swift's  view  that  "[p]roper  words  in  proper 
places  make  the  true  definition  of  a  style."  More  specifically, 
we  have  attempted  to  comply  with  the  following  guides,  among 
others,  as  far  as  general  style  is  concerned. 

Use  the  briefest  terms.  For  example,  the  "plaintiff's 
__im"  rather  than  "the  claim  of  the  plaintiff". 

Generally,  use  the  singular  rather  than  the  plural. 
It,  in  law,  includes  the  plural:  Interpretation  Act,  clause 
27(k).  This  approach  is  carried  through  in  the  titles.  For 
example,  the  title  of  Rule  10  is  "REPRESENTATION  ORDER"  not 
"REPRESENTATION  ORDERS".  See  also  the  items  in  the  Tariffs 
which  are  expressed  in  the  singular. 

Use  the  active  rather  than  passive  voice.  For 
example,  "unless  the  court  orders  otherwise"  rather  than 
"unless  it  is  ordered  otherwise". 

Avoid  legal  sounding,  useless,  terms  such  as: 
"hereinafter  mentioned",  "therein  referred  to"  and  "thereof". 

Use  non-sexist  terms:  "he  or  she"  or  the  noun  in 
question,  e.g.  the  plaintiff,  and  not  "he"  alone.  (This  draft¬ 
ing  approach,  which  is  now  gaining  some  currency,  was  pioneered 
in  this  set  of  rules.) 
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Use  the  present  rather  than  the  past  tense.  For 
example,  rule  59.01  provides: 

An  order  is  effective  from  the  date 
on  which  it  is  [not  "was"]  made,  unless 
it  provides  otherwise. 

See  also  subrule  16.03(5)  which  concludes  with  "on  the  fifth 
day  after  the  document  is  mailed,"  not  "...  was  mailed"  and 
subrule  23.06(2)  which  reads:  "Where  the  defendant  withdraws 
the  whole  of  the  statement  of  defence,  the  defendant  shall 
be  deemed  to  be  [not  "to  have  been"]  noted  in  default."  (See 
Interpretation  Act,  s.4:  "The  law  shall  be  considered  as  always 
speaking  ....") 

Avoid  hyphens.  For  example,  "subrule"  rather  than 
"sub-rule"  and  "crossclaim",  not  "cross-claim".  Exceptions: 
pre-motion,  pre-trial,  cross-examination  and  cross-appeal. 

Usually  the  expression  "as  the  case  may  be"  is  super¬ 
fluous  and  should  be  avoided. 

Latin  and  other  "legal"  terms  should  not  be  used. 

For  example,  "writ  of  seizure  and  sale"  replaces  "writ  of 
fieri  facias".  However,  we  had  difficulty  trying  to  find  a 
replacement  for  "sequestration"  and  gave  up  on  it. 

We  agree  with  Fowler  that  a  preposition  is  not  always 
a  bad  word  to  end  a  sentence  with.  See  subrule  62.01(2)  "... 
within  seven  days  after  the  date  of  the  order  or  certificate 
appealed  from." 
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Drafting  and  Usage  Considerations  Peculiar  to  the  Rules 

It  should  be  kept  in  mind  in  drafting  the  rules 
that  by  reason  of  s— s .1(2)  of  the  Interpretation  Act  several 
of  the  provisions  of  that  Act  (ss.2,  4',  9,  27  and  30)  will 
apply  to  their  interpretation.  For  example,  as  has  already 
been  indicated,  "words  importing  the  singular  number  ... 
include  more  persons  and  parties  and  things  of  the  same  kind 
than  one  ...":  Interpretation  Act,  clause  2 7 ( k ) .  Also,  the 
general  exceptions  to  the  terms  of  interpretation  provisions 
provided  for  in  s-s.l(l)  of  the  Interpretation  Act  apply  to 
the  interpretation  provisions  in  the  new  rules.  See  Interpreta¬ 
tion  Act,  s-s.l(2)  and  s.2. 

Related  to  this,  the  basic  common  law  (or  common 
sense)  principles  of  interpretation  (such  as,  for  example, 
the  particular  takes  precedence  over  the  general  and  the  same 
term  should  generally  receive  the  same  interpretation  wherever 
it  appears  in  the  rules,  etc.)  where  appropriate,  will  apply. 
Having  regard  to  the  latter  principle  it  is  important  to  use 
the  same  words  to  describe  the  same  object  throughout  the 
rules  and  not  to  use  the  same  words  to  describe  different 
objects . 

It  should  also  be  noted  that  by  virtue  of 
0 . Reg . 592 / 8 3  ,  which  was  filed  with  the  Registrar  of  Regulations 
on  September  19,  1983,  s.9  of  Regulation  899,  R.R.O.  1980, 
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made  under  the  Regulations  Act,  was  revoked.  (For  convenience 
we  have  appended  Regulation  899  to  this  report  as  Appendix 
8.)  The  major  effect  of  this  revocation  is  to  give  the  Regist¬ 
rar  of  Regulations  a  measure  of  control  over  the  form  of  the 
rules  which,  because  of  s.9,  has  until  now  been  denied  this 
official.  The  most  significant  provision  in  Regulation  899 
which  is  now  applicable  to  the  rules  is  s.5  which  reads: 

In  publishing  regulations,  the 
Registrar  may  correct  clerical,  gram¬ 
matical  or  typographical  errors  and, 
for  the  purpose  of  obtaining  a  uniform 
mode  of  expression,  may  alter  the 
numbering  and  arrangment  of  any  provision 
and  may  make  such  alterations  in  language 
or  punctuation  as  are  of  an  editorial 
nature . 

This  provision  indicates  the  importance  of  there 
being  consultation  with  the  staff  of  the  Registrar  early  in 
the  rule-making  process  and  of  there  being  effective  lines 
of  communication  between  the  Rules  Committee  and  the  Registrar 
at  all  times.  As  is  well  known  some  of  the  alterations  referred 
to  in  s.5  could  unintentionally  impinge  on  substantive  meaning. 
Accordingly,  it  would  be  hoped  that  no  changes  would  be  made 
by  the  Registrar  without  the  concurrence  of  the  Rules  Committee 
or  of  someone  on  its  behalf.  We  do  not  anticipate  that  there 
will  be  any  significant  problems  because  of  s.5. 
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RECURRING  FEATURES:  CATEGORIES 

There  are  throughout  the  rules  certain  categories 
of  provision  which  are  expressed  in  either  identical  or  similar 
language.  It  is  important  to  be  aware  of  these  categories 
so  that  like  cases  can  be  given  like  treatment,  in  so  far 
as  this  makes  sense,  and  so  that  the  language  of  the  provisions 
in  the  same  category  is  not  unnecessarily  different.  As  indi¬ 
cated  earlier  one  of  our  cardinal  drafting  principles  is 
sensible  consistency. 

What  follows  is  by  no  means  an  exhaustive  list  of 
such  categories  (with  respect  to  some  provisions  there  is 
bound  to  be  debate  whether  it  makes  sense  to  say  they  form 
a  category)  and  it  is  not  an  exhaustive  list  of  the  provisions 
in  each  category.  If  there  is  any  value  in  this  type  of  com¬ 
pilation  the  statement  can  be  expanded  and  if  rules  are  to 
be  completely  computerized,  this  would  be  a  proper  subject 
matter  for  input  into  the  computer. 

Contempt  Powers 

This  category  relates  to  a  policy  matter  only  and 
not  to  language.  The  approach  in  the  rules  is  not  to  provide 
for  the  sanction  of  being  found  in  contempt  of  court  for  viola¬ 
tion  of  a  rule  even  though  the  Rules  Committee  probably  has 
this  power  under  clause  9 1 ( t )  of  the  Courts  of  Justice  Act, 
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1983  -  "enforcement  ...  of  obligations  under  the  rules".  The 
general  law  of  contempt  itself  makes  a  person  liable  for  con¬ 
tempt  for  intentionally  violating  a  court  order.  Accordingly, 
if  a  person  has  been  ordered  to  do  something  under  the  rules 
the  sanction  of  contempt  lies  in  the  background.  The  only 
occasions  in  the  rules  for  which  the  power  to  make  a  contempt 
order  is  provided  are  those  where  a  court  order  has  been 
breached.  See  subrule  34.15(2)  (failure  to  comply  with  an 
order  respecting  examinations  out  of  court),  clause  70.14(8) (b) 
(failure  to  comply  with  an  order  respecting  financial  state¬ 
ments)  and  clause  71.04(7) (b)  (failure  to  comply  with  an  order 
respecting  financial  statements).  See  also  subrule  60.18(5) 
which  enables  a  judge  to  make  a  contempt  order  against  a 
"debtor"  (defined  in  rule  60.18(1) (b))  where  it  appears  from 
an  examination  that  he  or  she  has  concealed  or  made  away  with 
property  to  defeat  or  defraud  his  or  her  creditors.  This  provi¬ 
sion  is  concerned  with  providing  the  sanction  of  contempt 
when  an  order  is  breached  in  a  certain  way. 

For  the  procedure  relating  to  obtaining  a  contempt 
order  see  rule  60.11. 

Court  Review  of  Orders  and  Decisions:  the  Motion  to  Set  Aside  or  Vary 

It  might  usefully  be  observed  that  it  would  be  a 
misnomer  to  describe  the  review  mechanism  relating  to  an  order 
or  decision  of  a  registrar  as  an  appeal  because,  almost 
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invariably,  the  order  or  decision  results  from  a  purely  ad¬ 
ministrative  act  which  involves  no  decision  on  a  question 
of  law  or  the  exercise  of  any  discretion.  The  following 


examples  of  motions 

to  set  aside  or  vary  are  noted: 

Number 

Description 

Clause  1 7 . 06 ( 1 ) ( a ) 

Service  of  originating  process  outside 
Ontario  and  any  order  that  authorized 
the  service. 

Rule  19.09 

A  default  judgment. 

Rule  34.13 

Official  examiner's  ruling. 

Rul e  37.14 

An  order  obtained  on  motion  without  notice, 
an  order  of  a  registrar  and  others. 

Rule  38.12 

A  judgment  given  on  application  without 
notice,  etc. 

Rule  44.05 

An  interim  order  for  the  recovery  of  pos¬ 
session  of  personal  property. 

Subrule  52.01(3) 

A  judgment  at  trial. 

Subrule  53.02(2) 

An  order  that  evidence  may  be  given  by 
affidavit . 

Subrule  54.05(3) 

A  referee's  order  on  a  motion  in  a 
reference . 

Subrule  55.02(6) 

An  order  directing  a  reference  or  order 
adding  person  as  a  party. 

Subrule  55.06(11) 

A  sale  conducted  by  a  referee. 

Subrule  60.09(4) 

A  writ  of  sequestration. 

Subrule  60.11(8) 

The  discharge  or  variation  or  giving  direc¬ 
tions  in  respect  of  an  order  for  contempt. 

Subrule  61.15(5) 

An  order  or  decision  of  the  Registrar 
of  the  Divisional  Court  or  the  Court  of 
Appeal . 
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Subrule  64.06(6)  A  judgment  in  a  mortgage  action  or  an 

order  adding  a  subsequent  encumbrancer 
as  a  party  in  a  mortgage  action. 

Subrule  64.06(12)  A  judgment  in  a  mortgage  action  or  an 

order  adding  a  person  other  than  a  subse¬ 
quent  encumbrancer  as  a  party  to  a  mort¬ 
gage  action. 

Subrule  68.06(4)  An  order  of  the  Registrar  of  the  Divisional 

Court . 

It  is  not  suggested  that  these  provisions  are  all 
similar  in  the  sense  that  the  same  kind  of  argument  to  obtain 
an  order  will  be  equally  applicable  to  each  one.  Clearly, 
this  is  not  so. 

With  respect  to  the  remedy  of  setting  aside  or  vary¬ 
ing  it  might  be  useful  to  note  again  that  clauses  16(3) (b) 
and  18(3) (b)  in  the  Courts  of  Justice  Act,  1983  provide  for 
it  for  decisions  of  a  single  judge  made  on  motion.  The  full 
court  (the  Divisional  Court  or  the  Court  of  Appeal)  on  motion 
may  set  aside  or  vary  the  decision. 

Court  Advice:  Directions 

This  type  of  provision  is  akin  to  that  providing 
for  a  definitive  remedy.  The  following  provisions  may  be  noted: 

Number  Description 

Rule  41.05  Motion  by  receiver  for  directions. 

Motion  by  sheriff  respecting  compliance 
with  an  interim  order  for  the  recovery 
of  personal  property. 


Subrule  44.07(3) 
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Subrule 

Rule  60 

Subrule 

Records 

Number 

Subrule 

Subrule 

Subrule 

Subrule 

Rule  48. 

Subrule 

Subrule 

Subrule 

Subrule 

Subrule 


55.02(3)  Referee's  directions  for  the  conduct  of 
a  reference. 


.17  Motion  by  sheriff  or  any  interested  person 

respecting  a  question  relating  to  measures 
to  be  taken  by  the  sheriff  in  carrying 
out  an  order,  a  writ  of  execution  or  a 
notice  of  garnishment. 


64.06(20)  District  Court  registrar's  request  for 
directions  from  the  judge  on  a  mortgage 
reference . 


The  following  provisions  require  records: 
Description 


37.10(1) 

37.10(3) 

38.10(1) 

38.10(2) 

03 


Moving  party's  record  in  a  motion  in  the 
Supreme  Court  and,  in  some  instances, 
in  the  District  Court. 

Responding  party's  motion  record. 

Applicant's  record  in  an  application. 

Respondent's  application  record. 

Trial  record. 


61.03(2)  Record  on  motion  for  leave  to  appeal. 


61.09(1)  Appeal  Book  for  use  on  appeal. 

62.01(7)  Record  on  appeal  from  interlocutory  order. 


71.09(4)  Record  on  appeal  from  Provincial  Court 

(Family  Division)  to  District  Court  under 
Family  Law  Reform  Act. 

72.02(5)  Record  on  appeal  from  Provincial  Court 

(Family  Division)  to  District  Court  under 
Child  Welfare  Act. 
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Orders  on  Requisition 

The  following  provisions  refer  to  this  type  of  order 


Number 

Description 

Rul e  4.08 

"Where  a  party  is  entitled  to  require 
the  registrar  to  carry  out  a  duty  under 
these  rules,  the  party  may  do  so  by  filing 
a  requisition  (Form  4E)  and  paying  the 
prescribed  fee,  if  any." 

Clause  7 . 06 ( 1 )  ( a  ) 

Order  to  continue. 

Subrule  11.02(1) 

Order  to  continue. 

Rule  19.04 

Default  judgment. 

Subrule  38.03(2) 

An  order  transferring  an  application  from 
a  local  judge  to  a  High  Court  judge. 

Subrule  52.04(2) 

To  obtain  the  return  of  exhibits  from 
a  registrar. 

Power  to  Stay  Proceedings 

There  are  several  of  these  powers  in  the  rules. 


For  example: 

Number 

Description 

Clause  5.05(d) 

One  form  of  relief  against  joinder  of 
claim  or  party. 

Subrule  8.05(2) 

Where  partnership  fails  to  comply  with 
notice  respecting  disclosure  of  the  names 
and  addresses  of  all  the  partners. 

Clause  15.02 ( 1 )( b) 

Subrule  15.02(2) 

Where  a  solicitor  fails  to  comply  with 
a  demand  respecting  his  authority. 

Where  a  proceeding  commenced  in  the  name 
of  a  solicitor  was  not  in  fact  commenced 
by  him  or  her. 

Subrule  15.02(2) 
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Subrule  15.02(3)  Where  a  proceeding  was  commenced  by  a 

solicitor  without  the  authority  of  his 
or  her  client. 

Subrule  17.06(1)  Where  the  service  outside  Ontario  of  an 

originating  process  is  not  authorized 
by  the  rules  and  other  grounds. 


Rule  20.08  Staying  the  enforcement  of  summary  judgment 

pending  the  determination  of  any  other 
issue . 


Subrule  23.04(2) 


Rule  63 


Where  the  costs  of  a  discontinued  action 
have  not  been  paid,  the  court  may  stay 
a  subsequent  action  involving  the  same 
subject  matter. 

General  stay  provision  respecting  appeals. 


See  also  clause  6.01(e),  subrule  9.03(6),  rule  11.01, 
subrule  21.01(3),  subrule  24.05(2),  clause  43.04(2) (f) ,  rule 
44.05,  rule  56.02,  subrule  57.03(2),  and  subrule  65.01(3). 


LEGISLATIVE  HISTORY 


This  part  of  the  report  is  concerned  with  the  basic 
materials  which  have  related  to  the  drafting  of  the  Rules 
of  Civil  Procedure.  It  sets  forth  in  block  form  the  legislative 
history  underlying  these  rules.  It  is  hoped  that  it  will  be 
of  value  in  directing  the  attention  of  all  persons  who  are 
concerned  with  examining  the  rules  critically  to  those  parts 
of  the  legislative  history  which  may  shed  some  light  on  how 
and  why  the  final  revision  is  in  the  form  that  it  is.  When 
any  change  in  the  rules  is  contemplated,  whether  of  addition, 
deletion  or  amendment,  it  should  be  an  automatic  procedure 
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to  consult  the  relevant  parts  of  the  legislative  history. 

If  this  is  not  done  the  possibility  of  ill-informed  decisions 
will  be  substantially  increased. 

The  legislative  history  which  follows  is  not  set 
forth  in  as  detailed  a  form  as  it  could  be.  A  detailed  legisla¬ 
tive  history  would  set  forth  for  each  provision  in  the  rules, 
down  to  subrules  and  in  some  cases  smaller  units,  every  page 
in  the  Memoranda  of  Meetings  and  other  materials  which  deals 
with  that  provision.  A  valuable  start  in  this  direction  can 
be  found  in  the  index  to  each  volume  of  the  Memoranda  of 
Meetings  which  was  prepared  by  Richard  Peterson.  The  entries 
in  this  index  do  deal  with  each  provision  separately  but, 
as  indicated,  what  is  lacking  now  is  an  index  which  collects 
together  with  respect  to  each  provision  all  page  references 
in  the  Memoranda  of  Meetings  and  other  contemporary  documents 
containing  comments  on  the  provision  in  its  earlier  and  final 
form.  This  is  a  project  which  we  would  recommend  that  the 
Rules  Committee  carry  out.  A  helpful  source  of  memoranda  page 
references  with  respect  to  each  Rule,  i.e.  Rule  1,  Rule  2, 
etc.,  can  be  found  at  the  beginning  of  the  Working  Group's 
comments  to  the  Third  Revision. 

In  setting  out  the  following  outline  of  the  basic 
chapters  of  the  legislative  history  of  the  proposed  rules 
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we  start  with  the  current  rules.  For  all  practical  purposes 
this  is  a  sufficient  base  although  it  must  be  remembered  that 
there  is  much  in  the  policy,  terminology  and  phraseology  of 
the  current  rules  which  can  trace  its  origin  to  earlier  provi¬ 
sions  such  as  some  of  the  sections  in  the  Common  Law  Procedure  Act, 
1832  (U.K.)  c.76  and  in  still  earlier  legislation. 

Block  Outline  of  Legislative  History 

1 .  Rules  of  Practice  and  Procedure  of  the  Supreme  Court  of 

Ontario  made  by  the  Rules  Committee,  R.R.O.  1980,  Reg. 

54-0,  as  amended  to  the  present  time. 

2.  Rules  of  Civil  Procedure  prepared  by  the  Civil  Procedure 
Revision  Committee  (the  "Williston  Committee").  This  com¬ 
mittee's  work  covered  the  period  from  December  1975  to 
February  of  1980.  These  rules  are  part  of  the  Report  of 
this  Committee  dated  June  1980.  Apart  from  the  Report 
itself  there  are  no  other  materials  received  or  prepared 
by  this  committee  which  are  generally  available  as  part 
of  the  legislative  history. 

3.  First  Revision.  Rules  1-20  in  this  revision  are  the  Willis¬ 
ton  Rules  themselves.  Rules  21-75  were  prepared  by  our 

f 

committee.  They  are  set  forth  in  two  volumes.  Each  page 
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has  three  columns.  Our  committee's  revision,  the  First 
Revision,  is  set  forth  in  the  left  hand  column.  Opposite 
it  in  the  right  hand  column  is  the  equivalent  Williston 
rule.  The  Working  Group's  commentary  on  the  revision 
is  contained  in  the  middle  column.  This  revision  includes 
a  Tariff  but  does  not  include  a  table  of  contents  or  any 
forms.  The  First  Revision  was  considered  at  committee 
meetings  running  between  September  23,  1980  and  February 
4,  1982  (wrongly  recorded  on  page  494  of  the  Memoranda 
of  Meetings  as  February  4,  1981)  and  is  contained  in 
Volumes  1  and  2  of  the  Memoranda  of  Meetings. 

There  is  one  other  collection  of  material  which 
might  usefully  be  considered  as  part  of  this  chapter  in 
the  legislative  history.  It  has  already  been  furnished 
to  the  Rules  Committee  together  with  the  First  Interim 
Report  and  is  contained  in  Special  Sub-Committee  binders 
Nos.  1  and  2.  Binder  No.  1  contains  material  on  the  Willis¬ 
ton  Rules  prepared  by  members  of  the  committee  before 
November  28,  1980  as  well  as  other  memoranda  received 
from  such  sources  as  the  registrar  of  the  Divisional 
Court,  His  Honour  Judge  Borins,  Professor  Watson,  Mr. 

Archie  Campbell  and  the  Courts  Administration  branch. 

Binder  No.  2  contains  submissions  on  the  proposed  rules 
from  further  outside  sources. 
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4.  Second  Revision.  This  revision  was  prepared  between  Febru¬ 
ary  and  October  of  1982  and  is  contained  in  two  volumes. 
The  Working  Group  comments  are  on  the  left  facing  pages. 

It  includes  a  table  of  contents,  the  Tariffs  and  the  forms. 
It  was  considered  at  meetings  of  the  committee  held  between 
May  17  and  December  10,  1982  and  the  record  of  these  meet¬ 
ings  is  contained  in  Volumes  3,  4  and  5  of  the  Memoranda 
of  Meetings. 

It  should  be  noted  that  on  June  2,  1982  the  commit¬ 
tee  considered  a  redraft  of  Rules  1  to  15  which  included 
all  of  the  changes  which  had  been  made  earlier  in  May 
of  1982.  It  was  not  considered  to  be  a  worthwhile  endeavour 
to  continue  this  approach.  This  redraft  may  be  found  in 
tab  7  of  volume  2  of  the  Second  Revision  and  the  memorandum 
of  the  meeting  of  June  2,  1982  may  be  found  in  tab  6  of 
that  volume. 

5.  Third  Revision.  This  was  produced,  for  the  most  part, 
between  January  and  June  of  1983.  It  includes  a  table 
of  contents,  Rules  1-73,  the  Tariffs  and  the  forms.  The 
Working  Group's  comments  on  this  revision  are  contained 
in  separate  sheets.  No  meetings  of  the  Sub-Committee  were 
held  to  consider  it.  The  members  considered  it  on  their 
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own  and  sent  in  their  points  to  a  working  committee  con¬ 
sisting  of  Mr.  Perkins,  Professor  Watson,  Catzman  J.  and 
the  chairman.  These  four  met  from  time  to  time  during 
this  period  and  prepared  the  Third  Revision  Amended. 

6.  Third  Revision  Amended.  This  revision  physically  is  the 
Third  Revision  with  amendments  marked  on  it  in  handwriting. 
It  has  its  own  comments  on  these  changes  in  separate 
sheets.  It  was  produced  between  April  and  September  of 
1983  and  was  considered  at  Sub-Committee  meetings  held 

on  June  20-22  (Rules  1-39  and  70  to  73)  and  September 
12-14,  1983  (Rules  60-69).  It  should  be  noted  that  the 
handwritten  amendments  (which  reflected  the  decisions 
made  by  the  four  persons  referred  to  in  the  preceding 
paragraph)  were  presumed  to  have  been  adopted  by  the  com¬ 
mittee  unless  there  was  an  express  committee  decision 
to  the  contrary.  The  memoranda  of  these  meetings  are 
contained  in  volume  6. 

7.  Third  Revision  Further  Amended.  This  stage  comprises  se¬ 
parate  pages  of  the  Third  Revision  or  the  Third  Revision 
Amended  on  which  further  amendments  are  written  in  hand. 
These  amendments  are  in  addition  to  those  reflected  in 
the  Third  Revision  Amended.  They  were  made  between  June 
22  and  September  2,  1983  and  are  marked  in  handwriting 
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on  Third  Revision  and  Third  Revision  amended  pages,  as 
the  case  may  be  and  were  considered  at  the  September  12- 
14,  1983  meeting  of  the  committee  together  with  Rules 
60-69  of  the  Third  Revision  Amended.  See  Volume  6  of  the 
Memoranda  of  Meetings.  These  amendments  are  identified 
by  arrows  in  the  left  hand  margin  with  the  dates  August 
31,  1983,  September  8,  1983  or  September  12,  1983  next 
to  the  arrow.  There  is  another  set  of  Third  Revision 
Further  Amended  pages  with  arrowed  changes  dated  after 
September  12,  1983.  For  the  most  part  they  reflect  changes 
decided  upon  at  the  meetings. 

8.  Fourth  Revision.  This  was  prepared  by  the  Working  Group 
between  September  14  and  October  14,  1983  based  on  the 
Third  Revision  Amended  and  the  Third  Revision  Further 
Amended  and  on  the  decisions  made  at  the  meetings  in  June 
and  September  and  was  considered  by  the  committee  members 
on  their  own.  They  sent  their  points  to  the  chairman. 

This  revision  did  not  include  a  set  of  forms.  The  most 
current  set  of  forms  at  this  time  were  the  Third  Revision 
Amended  forms  together  with  some  further  amendments  to 
these  made  at  the  June  and  September  meetings.  On  November 
9-11  Professor  Watson,  Catzman  J.  and  the  chairman  and 
on  November  21-25  and  27  these  three  and  Mr.  Perkins  pre¬ 
pared  the  Fourth  Revision  Amended  based  on  all  of  the 


input  received  to  that  time.  As  in  the  case  of  the  Third 
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Revision  Amended  it  was  the  existing  revision  (the  Fourth) 
with  the  amendments  handwritten  on  it. 

9.  Fourth  Revision  Amended.  This  was  sent  out  to  the  committee 
members  for  their  approval  during  November  and  early 
December  together  with  comments  in  two  instalments  explain¬ 
ing  the  major  changes. 

10.  The  Fifth  Revision.  This  is  the  Fourth  Revision  Amended 
reproduced  entirely  in  typewritten  form.  It  was  approved 
by  the  Rules  Committee  on  December  10,  1983  subject  to 
further  amendments  to  be  made  by  the  sub-committee. 

11.  The  Sixth  Revision.  This  was  prepared  by  Mr.  Perkins, 
Professor  Watson,  Catzman  J.  and  the  chairman,  with  the 
assistance  of  detailed  submissions  from  several  other 
members  of  the  sub-committee,  between  January  19  and 
February  17,  1984  for  consideration  by  the  Rules  Committee 
at  its  meeting  on  February  29,  1984.  There  is  accompanying 
commentary  explaining  the  major  changes. 

The  Concordance 

Appended  to  this  report  as  Appendix  9  is  a  concor¬ 
dance  prepared  by  Peter  Bernhardt,  a  student  in  the  Ministry 
of  the  Attorney  General,  covering  the  current  rules,  the 
Williston  Rules,  and  the  First,  Second  and  Third  Revisions 
of  the  rules.  It  will  have  to  be  brought  up-to-date  and, 
possibly,  further  particularized. 
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EDUCATING  THE  USER 


IC  is  difficult  to  overestimate  the  initial  strain 
which  the  use  of  the  new  rules  will  place  upon  the  courts 
and  the  legal  profession.  The  contrast  in  the  ease  of  use 
between  the  current  rules  and  the  new  rules  will  appear  to 
be  tremendous.  Even  though  the  new  rules  are  expressed  in 
more  direct  and  clearer  terms  than  the  current  rules  they 
will  suffer  by  comparison  with  the  current  rules  by  reason 
of  our  lack  of  general  familiarity  with  them  and  the  absence 
of  any  body  of  authoritative  interpretation.  The  current  rules 
are  as  familiar  and  just  about  as  comfortable  as  an  old  shoe. 
The  settled  practice  either  as  reflected  in  the  cases  set 
forth  in  the  Ontario  Annual  Practice  or  the  less  compendious 
Holmested  &  Gale,  Ontario  Judicature  Act  and  Rules  of  Practice 

or  as  just  generally  known  as  "the  practice",  gives  ready 
content  to  terms  and  expressions  which  otherwise  might  seem 
unclear . 

The  only  way  to  lessen  the  strain  imposed  by  the 
new  rules  is  for  the  bench  and  bar  to  be  as  familiar  as  pos¬ 
sible  with  them  before  they  come  into  force.  This  will  require 
a  massive  and  effectively  directed  educational  program.  It 
is  understood  that  the  Law  Society  of  Upper  Canada,  the  Cana¬ 
dian  Bar  Association  -  Ontario  and  the  Advocates'  Society 
will  co-operate  in  the  preparation  and  presentation  of  a 
program  on  the  new  rules.  (There  will  also  be  training  seminars 
for  sheriffs  and  registrars.)  The  quality  of  the  commentary 
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on  the  rules  in  such  a  program  will  be  crucial.  Accurate  com¬ 
mentary  which  constructively  shows  the  underlying  schemes 
in  the  rules  and  the  intended  connections  between  various 
provisions  will  be  of  inestimable  value.  On  the  other  hand, 
ill-informed  commentary  based  on  insufficient  study  and  lack 
of  appreciation  of  the  underlying  unity  of  several  of  the 
provisions  in  the  rules  could  cause  incalculable  harm  in  the 
implementation  of  the  rules. 

Good  commentary  would  obviously  be  conducive  to 
sensible  use  of  the  rules  by  the  legal  profession,  intelligent 
arguments  by  counsel  -  and,  finally,  better  reasoned  decisions 
by  the  courts. 

All  of  the  foregoing  indicates,  we  suggest,  the 
importance  of  the  members  of  the  Rules  Committee  fully  involv¬ 
ing  themselves  in  the  formation  and  delivery  of  the  various 
educational  programs  which  will  be  offered. 

ORGANIZATION  AND  PROCEDURES  OF  THE  RULES  COMMITTEE 

Team  Effort 

This  part  of  the  report  is  closely  related  to  that 
entitled  "RULE-MAKING  CONSIDERATIONS:  PRESENT  AND  FUTURE”. 

It  must  be  appreciated  that  successful  rule-making  is  neces¬ 
sarily  a  team  effort.  To  achieve  the  best  possible  result 
and  to  avoid  error,  as  many  fully  informed  and  alert  minds 
as  possible  should  be  familiar  with  the  problem  to  be  solved 
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and  Che  range  of  the  possible  effects  of  the  proposed  solutions 
to  it.  All  relevant  perspectives  should  be  brought  to  bear 
on  the  issue.  Solo  efforts  in  rule-making  have  much  less  chance 
of  success  than  team  efforts  for  the  simple  reason  of  their 
relative  lack  of  perspective  and  insight. 

Just  because  a  rule  or  an  amendment  is  made  at  a 
meeting  with  several  members  present  does  not,  of  itself, 
guarantee  that  the  product  will  be  satisfactory.  Everything 
turns  on  the  knowledge  and  care  of  all  participants.  For 
example,  in  1979  the  Rules  Committee  added  to  rule  548  a  provi¬ 
sion  intended  to  make  interest  on  costs  run  from  the  date 
of  the  judgment  awarding  costs  at  the  postjudgment  interest 
rate.  The  provision  which  was  made  read: 

Costs  shall  bear  interest  at  the  rate 
the  judgment  bears  interest  and  shall 
be  computed  from  the  date  of  the  judgment 
awarding  costs.  (Rule  548(2)) 

This  does  not  say  what  was  intended.  The  lesson  is  that  there 
is  no  automatic  safeguard  in  numbers  alone.  The  minds  brought 
to  bear  on  the  task  at  hand  have  to  be  fully  informed  and 
alert.  This  is  more  likely  to  be  the  case  where  proposed  amend¬ 
ments  are  distributed  to  the  members  of  the  Rules  Committee 
in  advance  of  the  meeting  where  they  will  be  considered.  Often 
amendments  formulated  during  meetings  do  not  receive  the  con¬ 
sideration  they  necessarily  require. 
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Sub-Committees  of  the  Rules  Committee 

We  recommend  that  the  present  sub-committee  system 
should  be  continued  and  because  of  the  heavier  burden  that 
the  new  rules  will  impose  and  of  the  increased  membership 
of  the  Rules  Committee  it  should  be  expanded  from  three  to 
four  sub-committees. 

Secretariat 

We  recommend  the  establishment  of  a  secretariat, 
comprising  knowledgeable  experts,  for  the  Rules  Committee 
which  would  not  only  screen  all  proposed  amendments  and  prepare 
memoranda  on  them  for  the  benefit  of  the  sub-committees  and 
the  Rules  Committee  but  also,  where  appropriate,  initiate 
its  own  recommendations  for  change.  The  secretariat  would 
have  a  continuing  overview  of  the  rules  (which  would  include 
the  monitoring  referred  to  in  the  next  paragraph)  that  a 
sub-committee  chiefly  concerned  with  one  segment  of  the  rules 
alone  might  not  have. 

Monitoring  System 

We  also  think  that  a  monitoring  system  should  be 
established  to  gather  in  all  judicial  decisions  on  the  new 
rules  and  to  arrange  them  in  such  a  way  that  the  Rules  Commit¬ 
tee  is  kept  abreast  of  how  the  rules  are  being  applied  in 


the  courts. 
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Amendments  v.  Interpretation 

No  doubt  these  rules  do  not  contain  perfect  solu¬ 
tions  to  every  problem  that  could  arise  and  also,  no  doubt, 
they  may  contain  some  drafting  shortcomings  (at  present  un¬ 
detected)  that  could  be  corrected.  When  an  apparent  shortcoming 
is  identified  and  it  amounts  to  a  clear  error  in  expressing 
our  intention  there  should  be  no  hesitation  in  correcting 
it.  Also  there  should  be  no  hesitation  in  the  early  period 
of  the  new  rules  about  correcting  mere  matters  of  form  that 
are  "wrong",  such  as  a  provision  that  is  not  expressed  in 
the  standard  form  for  its  "category".  However,  with  respect 
to  other  kinds  of  shortcomings,  particularly  with  respect 
to  provisions  which  do  not  appear  to  have  caused  any  dif¬ 
ficulty,  consideration  should  be  given  to  whether  the  right 
result  cannot  be  achieved  through  a  fair  and  sensible  judicial 
interpretation.  It  is  only  when  it  is  considered  that  the 
situation  is  urgent  or  that  the  deficiency  is  one  that  cannot 
be  met  by  proper  interpretation  that  an  amendment  should  be 
considered.  As  is  indicated  elsewhere  in  this  report  amend¬ 
ments  can  carry  with  them  a  host  of  new  problems  -  unintended 
side  effects.  In  the  medical  field  most  competent  doctors, 
for  substantially  the  same  reason,  consider  surgical  interven¬ 
tion  only  as  a  last  resort. 
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A  bolder  approach  to  amendment,  relating  to  a 
different  kind  of  problem,  is  indicated  in  the  following 
passage  from  Judge  Clark's  The  Handmaid  of  Justice,  supra , 
at  pages  73-74: 


Now  perhaps  the  first  thing  which 
experience  teaches  us  is  that  our  rules 
should  be  continually  changed  and 
improved.  Certainty  and  stability  in 
the  rules  of  substantive  law  is  desirable, 
though  there  seems  to  be  little  even 
of  that  obtainable  in  the  swiftly  moving 
currents  of  modern  society.  But  in  pro¬ 
cedural  law,  while  there  should  be  rules 
clear  enough  to  be  understood  and  applied, 
yet  these  should  be  changed  as  soon  as 
they  are  found  by  experience  to  be  ham¬ 
pering.  Even  good  rules  may  become  a 
nuisance  when  lawyers  discover  how  to 
use  them  as  instruments  of  delay.  The 
element  of  flexibility  and  adjustability 
to  newly  developing  needs  is  therefore 
important.  That  element  is  being  found 
in  the  grant  of  rule-making  authority 
to  the  courts,  thus  making  the  court 
and  not  the  legislature  responsible  for 
keeping  the  tools  of  justice  bright. 


The  problem  discussed  in  this  passage  is  concerned 
with  rules  which  experience  shows  require  change  and  improve¬ 


ment.  This  is  a  different  category  of  amendment  problem,  one 
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Chat  in  many  cases  will  require  bold  new  initiatives.  However, 
with  respect  to  all  proposed  changes  a  cost/benefit  analysis 
has  to  be  done  -  the  cost  of  change  in  some  cases  being  an 
unwise  impairment  of  the  principle  of  stability. 

With  respect  to  some  proposed  amendments  subrule 
1.04(2)  will  have  to  be  considered: 

Where  matters  are  not  provided  for 
in  these  rules,  the  practice  shall  be 
determined  by  analogy  to  them. 

This  probably  is  a  rule  that  should  be  relied  upon  more  by 
courts  than  rule-makers. 

The  Ripple  Effect  of  Rule  Changes 

To  pursue  the  first  point  in  the  preceding  section 
further,  we  note  here  that  "RULE-MAKING  CONSIDERATIONS:  PRESENT 
AND  FUTURE"  indicates  that  changes  in  the  rules  either  of 
addition,  deletion  or  amendment  can  have  a  host  of  possible 
unintended  effects.  Accordingly,  it  should  be  standard 
operating  procedure  to  adopt  an  automatic  checklist  approach 
with  respect  to  the  possible  effects  of  changes.  This  should 
include  examining  the  effect  of  a  proposed  change  on  related 
forms,  on  its  immediate  heading  and  other  headings  further 
away  from  it,  and  then  on  all  related  rules  whether  they  are 
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adjoining  or  distant.  The  most  general  problem  to  avoid  is 
that  of  confusion  resulting  from  the  adoption  of  inconsistent 
policies  and  inconsistent  language  with  other  relevant  parts 
of  the  rules. 

Maintaining  a  Legislative  History 

As  the  legislative  history  of  these  rules  indicates, 
the  reasons  for  almost  all  decisions  which  the  committee  has 
made  and  which  are  reflected  in  the  rules  have  been  reported 
in  the  Memoranda  of  Meetings,  Volumes  1  to  6  and  in  other 
memoranda.  One  purpose  of  this  has  been  to  aid  in  a  consistent 
approach  and  to  avoid  subsequent  unnecessary  duplication  of 
effort  if  the  same  ground  is,  wittingly  or  unwittingly,  covered 
again  at  some  future  time.  This  legislative  history  should 
be  consulted  with  respect  to  all  proposed  amendments  and  it 
is  recommended  that  the  practice  of  recording  the  essential 
reasons  for  all  decisions  made  by  the  Rules  Committee, 
including  those  that  no  action  be  taken  on  a  proposal,  be 
recorded  in  the  Rules  Committee's  minutes  and  properly  indexed. 
This  is  a  practice  that  has  not  generally  been  followed  in 
the  past. 

Computerization 

These  rules  are  of  sufficient  importance,  complexity 
and  length  to  justify  all  of  their  key  words  and  expressions 
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being  "computerized"  so  that  they  may  be  retrieved  with  respect 
to  each  rule  and  subrule  in  which  they  appear.  This  would 
be  of  great  advantage  to  the  Rules  Committee  in  many  respects. 


Much  of  the  foregoing  makes  points  which  are  obvious 
and  the  only  justification  for  including  it  in  this  report 
may  be  found  in  Dr.  Johnson's  observation:  "People  need  to 
be  reminded  more  often  than  they  need  to  be  instructed." 


February  17,  1984 


J.  W.  Morden 
Chairman 


' 
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INTERIM  REPORT  TO  THE  ROLES  COMMITTEE 
FROM  THE  SPECIAL  SUB-COMMITTEE  ON  THE 
PROPOSED  RULES  OF  CIVIL  PROCEDURE 


Introduction 

This  Sub-Committee  was  appointed  by  the  Chairman 
of  the  Rules  Committee  in  September  of  1980  and  it  is  appro¬ 
priate,  for  the  purpose  of  informing  the  Rules  Committee 
on  what  has  been  done  and  to  obtain  from  its  members  sugges¬ 
tions  at  this  time,  that  an  interim  report  be  made. 

An  outline  of  the  history  of  the  project  to  prepare 
new  rules  of  civil  procedure  will  be  helpful.  The  Civil 
Procedure  Revision  Committee  under  the  chairmanship  of  Walter 
B.  Williston,  Q.C.  was  appointed  in  December  of  1975.  Its 
terms  of  reference,  as  set  forth  in  the  Williston  Report, 
page  2,  were  as  follows: 


(1)  A  thorough  re-examination  of  the 

principles  and  policies  upon  which 
the  Rules  of  Practice  are  based 
and  an  evaluation  of  individual 
rules  with  a  view  to: 

(a)  simplifying  as  much  as  possible, 
the  procedure  in  civil  actions 
concentrating  on  the  use  of 
simple  language  and  termino¬ 
logy; 

(b)  decreasing  the  number  of  rules; 

(c)  balancing  the  expense  to  litigants 
of  the  prescribed  procedures 
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against  convenience#  efficiency 
and  social  purpose; 

(d)  consideration  of  alternative, 
more  expeditious  and  less 
formal  adjudicative  procedures; 
and  . 

(e)  developing  innovative  measures 
to  ensure  that  the  procedure 
in  civil  litigation  is  under¬ 
standable  by  members  of  the 
public,  the  steps  necessary 

to  finalise  a  dispute  are 
minimal  and  the  cost  of  such 
procedure  is  reasonable. 


(2)  In  conjunction  with  the  review 

of  the  Rules  of  Practice,  a  complete 
examination  of  The  Judicature  Act 
and  other  statutes  affected  by 
proposed  changes  in  the  rules. 

(3)  Consideration  of  the  nature  and 
function  of  the  Rules  Committee 
under  The  Judicature  Act  to  determine 
an  appropriate  method  for  continuous 
review  of  the  rules  subsequent 

to  the  current  proposed  revision. 


The  Williston  Committee  reported  in  February  of 
1980  to  the  Attorney  General.  Its  report  was  published 
in  June  of  1980  and  it  has  received  wide  distribution. 
Each  member  of  the  Rules  Committee  has  a  copy. 


In  September  of  1980  the  Chairman  of  the  Rules 
Committee  appointed  this  Sub-Committee  "to  consider*  the 
Williston  Rules. 
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The  members  originally  appointed  to  the  Sub-Com¬ 
mittee  were  Senior  Judge  Coo,  R.  J.  Rolls,  Q.C.,  A.  B.  Doran, 
Q.C.  M.  A.  Catzraan,  Q.C. ,  W.A.D.  Millar,  R.  B.  Peterson 
and  Mr.  Justice  Morden  (Chairman).  Mr.  Justice  Krever  was 
appointed  to  the  Sub-Committee  in  November  of  1980.  Following 
Mr.  Catzman's  appointment  to  the  High  Court  in  July  of  1981, 
C.E.  Woollcorabe,  Q.  C.  was  appointed  to  the  Rules  Committee 
and  then  to  the  Sub-Committee  to  take  his  place.  Fortunately, 
Mr.  Justice  Catzman  has  been  able  to  attend  most  of  the 
meetings  of  the  Sub-Committee  since  his  appointment,  as  a 
non-voting  participant,  and  so  his  valuable  contributions 
have  not  been  lost. 

The  Sub-Committee  has  also  been  fortunate  to  have 

the  following  in  attendance  at  its  meetings:  Senior  Master 

Rodger,  the  Vice-Chairman  of  the  Williston  Committee;  the 
» 

members  of  the  Working  Group  (described  below),  which  group 
includes  Professor  Watson,  counsel  to  the  Williston  Committee; 
Michele  Smith  of  the  Crown  Law  Office  -  Civil,  in  the  Ministry 
of  the  Attorney  General;  and,  usually  on  an  alternate  basis, 
Steve  McCann  and  Doug  Beecroft  of  the  Policy  Development 
Division  of  the  Ministry  of  the  Attorney  General  who,  since 
February  of  1981,  have  acted  as  secretaries. 

This  is  an  appropriate  place  to  record  the  Sub¬ 
committee's  appreciation  of  the  solid  continuing  support 
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which  it  has  received  from  the  Ministry  of  the  Attorney 
General  since  the  beginning  of  1981. 

Modus  Operandi 

s 

The  Sub-Committee  has  met  on  the  following  days: 

In  1980:  September  23,  November  27  and  December  11;  in 
1981:  January  15,  February  26,  March  10,  April  9,  April 
28,  May  10-15,  June  18,  July  13,  July  14,  September  21-24, 
October  19-22,  November  23-26,  December  14-15;  and  in  1982: 
February  1-4. 

The  substance  of  the  Sub-Committee's  deliberations 
and  decisions  is  set  forth  in  a  two-volume  Memoranda  of 
Meetings ,  delivered  herewith,  and  which  is  referred  to  in 
this  report  as  "the  Memoranda".  The  table  of  contents  at 
the  beginning  of  each  volume,  which  was  prepared  by  Mr. 
Peterson,  furnishes  a  reasonably  detailed  statement  of  the 
pages  on  which  the  discussion  of  particular  rules,  sub¬ 
rules,  etc.,  and  statutes  will  be  found.  This  document, 
which  we  have  avoided  calling  "the  Minutes"  in  order  to 
dispel  any  notion  that  it  is  any  kind  of  an  official  record 
of  our  proceedings,  has  been  prepared  for  the  practical 
assistance  of  the  Sub-Committee  and  the  Rules  Committee 
generally. 


At  our  first  meeting  on  September  23,  1980  the 
following  general  approach  was  adopted.  We  conceived  it 
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to  be  our  task  to  ensure  that  the  proposed  rules  were  in 
as  intelligible  and  workable  a  form  as  possible.  Policy 
matters,  generally,  should  be  left  as  resolved  by  the  Willis- 
ton  Report  unless  there  was  a  very  strong  reason  for  re¬ 
commending  a  change.  See  Memoranda,  page  2. 

Every  member  was  to  read  all  of  the  proposed  rules 
but,  in  addition  to  this,  each  member  was  assigned  specific 
rules  for  in  depth  consideration  and  report  by  memorandum 
to  the  Sub-Committee  by  November  21,  1980.  See  Memoranda, 
pages  2-3.  These  memoranda  were  prepared  and  are  contained 
in  Sub-Committee  Binder  No.  1,  which  is  delivered  herewith. 

The  general  procedure  followed  at  each  meeting 
involved  the  assigned  member  leading  the  discussion  relating 
to  the  rules  covered  in  his  memorandum.  We  started  at 
Rule  1  and  at  our  meeting  on  February  4,  1982  we  reached 
the  end  of  the  rules  (Rule  75). 

A  more  detailed  description  of  our  modus  operandi 
should  now  be  given.  In  the  months  from  September,  1980 
to  February  of  1981  our  basic  working  documents  were  the 
Williston  Rules  and  our  own  memoranda,  as  well  as  whatever 
other  written  assistance  was  furnished  to  us,  such  as 
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memoranda  from  Professor  Watson.  See  Sub-Committee  Binder 
No.  2  which  is  furnished  herewith.  Under  tab  11  this  binder 
contains  a  collection  of  all  comments  received  with  respect 
to  each  rule. 

The  kinds  of  decisions  which  we  made  at  the  meetings, 
which  can  be  seen  directly  by  consulting  the  Memoranda, 
varied  according  to  their  detail.  In  some  cases  we  adopted 
a  Williston  provision  outright  subject  to  a  specific  change 
which  we  spelled  out  in  the  very  words  we  had  in  mind. 

In  other  cases  we  could  do  no  more  than  agree  on  a  policy 
approach  to  the  problem  at  issue  with  the  intention  of  returning 
to  it  at  a  later  time  to  make  concrete  changes.  In  some 
cases  we  could  not  even  agree  or  settle  upon  a  policy  approach 
and  the  matter  was  left  open  for  further  consideration. 

This  general  approach  changed  with  the  appointment 
of  what  we  have  called  "the  Working  Group"  in  February  of 
1981.  See  Memoranda,  page  54.  This  group  has  comprised 
Professor  Watson  of  the  Osgoode  Hall  Law  School,  Craig 
Perkins  of  the  Ministry  of  the  Attorney  General,  Policy 
Development  Division,  and  Allan  Rock  of  the  Fasken  and 
Calvin  firm.  It  is  fair  to  record  that  Mr.  Rock,  because 
of  the  demands  of  his  practice,  has  not  been  able  to  devote 
devote  as  much  time  to  the  work  of  this  group  as  have 
Professor  Watson  and  Mr.  Perkins. 

The  Working  Group,  beginning  with  Williston  Rule 
21  and  continuing  through  to  the  end  of  the  rules,  prepared 
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in  advance  of  each  meeting  revised  rules  in  s  three-column 
document.  A  copy  of  this  document  in  blue  covers,  comprising 
two  volumes,  is  delivered  herewith  and  will  be  referred 
to  in  this  report  as  "the  Revised  Rules".  The  rules  in 
the  left  hand  column  in  the  Revised  Rules  were  prepared 
by  the  Working  Group  on  the  basis  of  the  Sub-Committee’s 
members*  memoranda,  referred  to  above,  and  other  helpful 
sources.  The  main  effect  of  this  method  of  approach  has 
been  to  focus  the  discussion  at  the  meetings  more  narrowly 
and  practically  and  to  enable  more  concrete  decisions  to 
be  made.  However,  with  respect  to  the  latter,  as  the  Memor¬ 
anda  will  show,  even  with  the  utiliiation  of  this  approach 
some  relatively  open-ended  decisions  still  had  to  be  made. 

In  this  latter  regard  we  bave  given  priority,  generally, 
to  pushing  on  with  the  job  rather  than  spending  too  much 
time  during  Sub-Committee  meetings  over  apparently  intract¬ 
able  policy  and  drafting  problems. 

We  are  heavily  indebted  to  the  Working  Group  for 
the  able  work  which  it  has  done.  It  would  not  have  been 
possible  for  us  to  be  where  we  are  now  in  the  project  with¬ 
out  its  assistance. 

As  matters  now  stand,  the  whole  of  the  rules, 
tariffs  and  forms  are  back  in  the  hands  of  the  Working  Group 
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for  the  preparation  of  a  second  revision.  As  will  be  noted 
from  the  Memoranda,  the  first  time  around  the  Working  Group 
did  not  have  the  time  to  draw  the  forms  relating  to  the 
rules  and  so,  when  the  forms  are  considered  as  part  of  the 
second  revision,  it  will  be  for  the  first  time  as  far  as 
the  Subcommittee  is  concerned.  However,  we  have  considered 
the  general  form  of  the  forms  and  made  some  decisions  on 
them.  See  Memoranda,  pages  324-328  and  item  11  in  the 
Appendix  hereto. 

The  Nature  of  the  Work 

A  cursory  examination  of  the  Memoranda  will  show 
that  the  carrying  out  of  even  the  rather  limited  mandate 
which  we  set  for  ourselves  (generally  to  leave  policy  deci¬ 
sions  as  resolved  by  the  Williston  Committee  and  to  concen¬ 
trate  on  making  the  proposed  rules  as  intelligible  and  workable 
as  possible)  is  proving  to  be  a  herculean  task.  The  project 
is  massive.  The  Williston  Report,  insofar  as  it  bears  on 
the  rules,  forms  and  tariffs,  covers  457  pages  and  involves, 
almost  at  every  turn,  intricate  and  detailed  policy  and 
drafting  decisions.  The  broad  brush  stroke  approach  is 
not  permissible  with  this  kind  of  work.  No  doubt  the  work 
would  be  done  faster,  and  better,  if  those  doing  it  could 
work  at  it  full  time,  and  this  includes  both  the  Working 
Group  and  the  Sub-Committee.  Its  intrinsic  demands  are 
auch  that  it  requires  the  sustained  concentration  which 
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can  be  done  only  by  informed  minds  working  at  it  full  time. 
However,  this  has  not  been  possible.  Undoubtedly  the  mistakes 
which  we  have  made  with  regard  to  some  matters  have  resulted 
from  none  of  us  having  a  full  understanding  of  the  text 
we  were  considering  and  its  possible  effects. 

In  the  preceding  paragraph  we  have  said  "generally" 
with  respect  to  leaving  policy  decisions  as  decided  by 
Killiston.  The  presumption  in  favour  of  the  Williston 
policy  decisions  was  based  on  the  assumption  that  all  these 
decisions  were  based  on  facts  found  by  the  Williston  Committee, 
including  for  example,  strongly  and  reasonably  held  views 
of  the  legal  profession.  In  some  cases  (not  really  important 
ones)  we  found  that  there  was  no  apparent  empirical  or 
logical  base  for  the  decision  and  so  we  made  what  we  con* 
sidered  to  be  a  better  policy  decision.  In  other  cases 
we  departed  from  Williston  policy  decisions  simply  because 
we  were  engaged  in  upgrading  the  form  of  the  provision  in 
question  and  substance  and  form  seemed  to  be  interrelated. 
Several  other  miscellaneous  policy  initiatives  have  been 
taken,  probably  the  most  Significant  and  difficult  one  being 
that  contained  in  rule  61.07  (Garnishee  Proceedings)  which 
is  referred  to  later  in  this  report. 

Something  more  should  be  said  about  drafting  standards. 

Because  of  the  basic  purpose  of  rules  of  civil  procedure,  which  is  to 
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regulate  the  steps  required  and  permitted  in  all  kinds  of 
civil  litigation  (and  to  regulate  other  matters  connected 
with  civil  proceedings,  such  as  entitlement  to  and  assess¬ 
ment  of  costs),  and  of  the  consideration  that  they  represent 
an  exclusive  code  (that  is,  resort  cannot  be  had  to  the 
previous  law  or  the  common  law  -  see  Hilliston  sub-rule 
1.03(3)),  there  is  an  inherent  rele'ntless  demand  that  these 
rules  achieve  a  minimum  standard  of  soundness,  clarity  and 
coherence  which  is  higher  than  that  possibly  required  by 
other  kinds  of  legislation.  The  very  newness  itself  of 
the  rules  represents  a  substantial  problem  because,  no 
matter  how  skilfully  they  are  drafted,  new  provisions  are 
bound  to  give  rise  to  interlocutory  motions  (and  it  matters 
not  whether  they  raise  legitimate  ■issues*  or  not)  raising 
issues  of  interpretation  and  application  that  would  not 
have  been  brought  under  the  existing  rules.  Of  great  benefit 
to  the  interpretation  and  application  of  the  existing  rules 
is  the  years  of  case  law  surrounding  them  which  has  been 
conveniently  arranged  and  digested  in  Holmsted  fc  Gale  and 
the  Ontario  Annual  Practice.  The  late  Joseph  Sedgwick, 

Q.C.  made  this  point  when  discussing  the  revision  which 
was  made  to  the  Criminal  Code  between  1952  and  1954.  He 
was  quoted  in  the  December  28,  1981  Globe  and  Mail.  The 
following  is  an  excerpt: 
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He  was  arguing  that  even  though  he  had 
helped  that  commission  reduce  the  Criminal 
Code  from  about  1,400  lections  to  700 
aections,  there  was  a  point  beyond  which 
simplification  of  the  law  could  not 
go.  "It  is  impossible  to  take  old 
sections  that  have  been  the  subject 
of  judicial  interpretation  and  whose 
wording  may  be  a  little  obscure,  but 
whose  meaning  is  known,  and  reduce  them 
to  simpler  language,  without  making 
the  whole  law  chaotic,"  he  said.  "... 

If  you're  going  to  have  the  precision 
of  language  that  a  statute  must  have, 
it  will  necessarily  require  somebody 
with  expertise  to  understand  it." 


The  damage  resulting  from  increased  litigation 
over  procedural  issues  themselves  in  the  course  of  substan¬ 
tive  litigation,  of  course,  is  that  it  slows  down  the  pro¬ 
gress  of  proceedings  and  increases  their  cost.  Accordingly, 
responsible  drafting  requires  that  a  concerted  effort  be 
made  to  avoid  all  avoidable  causes  of  doubt  as  to  the  meaning 
and  effect  of  the  rules.  An  essential  step  in  this  direc¬ 
tion  is  that  all  those  responsible  for  the  new  rules  have 
a  clear  and  a  complete  understanding  of  their  text,  of  their 
particular  purposes  and  of  their  effects,  both  direct,  and  if 
possible, collateral.  In  some  areas,  for  example,  some  of 
the  rules  respecting  the  enforcement  of  judgments  and  those 
relating  to  mortgage  proceedings,  it  is  indeed  time-consuming 
to  acquire  this  understanding. 
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We  think  that  it  is  important  for  the  Rules  Committee 
at  this  point  to  become  familiar  with  what  we  have  done 
to  date.  The  materials  delivered  herewith  will  enable  the 
reader  to  know  in  detail  exactly  what  we  have  done  and  the 
reasons  for  the  decisions  which  we  have  made.  It  is  not 
expected  that  the  members  of  the  Rules  Committee  will  read 
them  all  through  from  cover  to  cover.  However,  with  the 
aid  of  the  tables  of  contents,  the  reader  will  be  able  to 
read  selectively  on  the  reasoning  adopted  with  respect  to 
those  provisions  which  are  of  particular  interest  to  him. 

We  comment  below  on  several  features  of  the  rules  which 
can  usefully  be  considered  in  some  depth  right  now.  Of 
particular  importance  are  Rule  16  (Originating  Process) , 

Rule  18  (Service  of  Process) ,  Rule  22  (Summary  Judgment) , 

Rule  37  (Jurisdiction  and  Procedure  on  Motions)  and  Rule 
38  (Jurisdiction  and  Procedure  on  Applications).  The  cur¬ 
rent  version  (the  second  revision)  of  them,  together  with 
the  forms  relating  to  them,  which  reflects  the  work  which 
we  have  done  on  the  Revised  Rule  versions  plus  the  addi¬ 
tional  input  which  the  Working  Group  has  incorporated  into 
them,  is  set  forth,  respectively,  in  items  3,  4,  5,  7  and 
9  in  the  Appendix  hereto.  These  have  been  brought  into 
a  current  complete  form  because  they  are  worth  studying 
in  depth  for  several  reasons:  (1)  each  of  them  is 
typical  of  the  more  difficult  kind  of  rule  on  which  we 
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have  had  to  work;  (2)  comparatively,  each  of  them  is  a 
very  important  rule?  and  (3)  Rules  16,  18,  37  and  38  are 
quite  pervasive  in  the  sense  that  their  provisions  will 
call  for  fairly  constant  application  in  most  kinds  of  liti¬ 
gation,  Rules  16  and  37  particularly  so. 

Statutory  Provisions 

The  Williston  Rules  were  prepared  on  the  assump¬ 
tion  that  they  would  be  enacted  directly  by  the  Legislature 
"In  my  opinion,  it  is  essential  that  these  rules  have  statu 
tory  approval  since  they  embody  many  changes  in  substantive 
law  and  some  of  the  rules  might  be  ultra  vires  without  such 
approval."  (Williston  Report,  page  1.)  Soon  after  the 
receipt  by  the  Attorney  General  of  the  Williston  Rules,  he 
decided  the  proper  method  of  enacting  them  would  be  by  the 
Rules  Committee  directly.  This  decision  requires  extensive 
changes  in  the  enabling  provisions  in  the  Judicature  Act. 
See  sections  38-40  of  the  Williston  proposed  Judicature 
Act. 


Of  at  least  equal  importance  to  the  enabling 
provisions,  as  far  as  the  statute  law  is  concerned,  is 
the  state  of  all  those  statutory  provisions  which  in 
any  way  bear  upon  the  meaning,  scope  and  effect  of  the 
rules.  Some  bear  in  a  very  direct  way,  such  as  those 
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which  will  provide  for  medical  examinations  of  parties, 
certificates  of  pending  litigation,  and  interim  recovery 
of  personal  property,  to  name  but  a  few.  These  provisions, 
and  many  others,  represent  an  impervious  context  bearing 
on  the  rules  and  we  cannot  be  satisfied  with  the  rules  ulti¬ 
mately  adopted  until  we  have  seen  and  fully  understood  the 
relevant  statutory  context.  A  good  example  of  the  inter¬ 
relationship  between  the  rules  and  the  statute  law  is  repre¬ 
sented  by  a  consideration  of  proposed  Rule  29  (Cross  Claims) 
and  section  180(3)  of  the  Highway  Traffic  Act.  Undoubtedly 
the  saving  from  the  application  of  the  limitation  provision 
of  the  Highway  Traffic  Act  of  counterclaims  and  third  party 
claims  should  also  extend  to  the  new  type  of  proceeding 
represented  by  cross-claims  and  so  an  amendment  to  the 
statute  will  be  required. 

To  date  we  have  seen  no  draft  enabling  or  contextual 
statutory  provisions  although  we  have  been  assured  from 
time  to  time  that  they  would  be  forthcoming. 

Item  2  in  the  Appendix  hereto  represents  a  very 
rough  statement  of  those  statutes  which  will  bear  on  the 
rules  in  some  way  (not  being  enabling  provisions)  and  which 
will  probably  have  to  be  reckoned  with  before  the  final 
form  of  the  rule  is  settled.  This  statement  is  capable 
of  considerable  upgrading  and  fleshing  out  with  respect 
to  details.  Consideration  of  the  Memoranda  discussion  of 
the  relevant  rule  provisions  will  usually  give  the  necessary 
detail. 
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Structure,  Style  and  Terminology 

These  related  topics  are  dealt  with  in  a  separate 
memorandum  having  this  title  which  is  item  1  in  the  Appendix 
hereto.  It  should  be  noted  that  by  reason  of  the  participa¬ 
tion  of  the  Ministry  of  the  Attorney  General  in  the  drafting 
process  the  form  of  the  rules  will  meet  the  standards  required 
by  Legislative  Counsel.  This  is  important  because  the  rules 
require  the  approval  of  the  Lieutenant  Governor  in  Council 
after  they  are  made  by  the  Rules  Committee  and  before  they 
become  effective. 

Comments  on  some  of  the  Rules 

With  respect  to  Rules  1-20  the  references  to  rules 
are  to  those  in  the  Williston  Report  and,  with  respect  to 
Rules  21-75,  the  references  relate  to  the  Revised  Rules 
or  to  some  other  specifically  stated  source. 

Rule  1  Citation,  Interpretation  and  Application 

Respecting  rule  1.05  note  that  the  deliberate 
intention  has  been  to  depart  from  the  existing  law  with 
respect  to  the  effect  of  prescribed  forms.  See  Memoranda, 
page  15. 

Rule  2  Non-Compliance  with  the  Rules 

Williston  said  that  his  intention  here  was  "to 
abolish  the  concept  of  procedural  nullities  which  in  the 
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past  has  caused  serious  injustice  and  delays"  -  Williston 
Report,  pages  15-16.  See  Memoranda,  pages  16-20  for  a 
discussion  of  the  problems  of  common  law  and  statutory 
nullities.  There  is  a  real  problem  of  proper  statutory 
authority  for  rule  2.02. 

Rule  4  Court  Documents 

With  particular  reference  to  rule  4.04  see  the 
discussion  on  pages  23-24  of  the  Memoranda  respecting  the 
difficult  problems  relating  to  access  to  court  documents 
and  see  Craig  Perkins  letter  of  February  20,  1981,  item 

15  in  the  Appendix.  Cf.  rule  31.11,  Revised  Rules,  p.181. 

Rule  5  Joinder  of  Claims  and  Parties 

See  the  Williston  commentary  on  this  rule  at  page 

16  of  the  Williston  Report.  When  considering  this  rule, 
cross  reference  to  Rules  2  (non-compliance  with  the  rules),  10.03 
(remedial  provisions  respecting  proceedings  brought  by  or 
again3t  an  estate)  and  rule  15  (intervention).  Note  that 

the  heading  above  rule  5.04  has  been  changed  to  "Misjoinder 
and  Non-joinder  of  Parties  and  Parties  Incorrectly  Named*. 
Memorandum,  pages  27-28. 

Rule  7  Parties  under  Disability 

This  rule  caused  particular  difficulties.  See 
Memoranda  pages  30-35  and  55-59. 
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Rule  10  Estates  and  Trusts 

This  Rule,  which  is  concerned  with  proceedings 
by  or  against  an  estate  or  a  trust,  is  a  good  example  of 
the  substantial  overlap  between  what  is  being  dealt  with 
in  the  rules  and  substantive  common  law  and  statutory  rules. 

Rule  11  Representation  Order 

This  rule,  too, over laps  considerably  common 
law  substantive  principles.  See  Memoranda,  pages  69-72. 

It  is  to  be  completely  reviewed. 

Rule  14  Class  Actions 

It  will  be  noted  that  at  page  16  the  Williston 
Report  said  that  "we  are  convinced  that  the  present  procedure 
respecting  class  actions  is  in  a  very  serious  state  of  disrepair*. 
See  Memoranda  pages  77-78  on  the  stop-gap  nature  of  the 
proposed  rule  on  class  actions. 


Rule  16  Originating  Process 

As  we  have  said,  this  is  an  extremely  important 
rule  with  pervasive  characteristics.  The  complete  revision 
of  it  resulting  from  our  meetings  is  item  3  in  the  Appendix 
hereto.  See  Memoranda  pages  6-8,  32,  and  39-44.  The  important 
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policy  decision  here  is  to  agree  with  the  Killiston  recommen¬ 
dation  that  the  writ  be  abolished.  See  Memoranda , pages 
6-8. 


Rule  18  Service  of  Process 

This  rule  should  be  considered  with  Rule  16. 

It  is  item  4  in  the  Appendix  hereto. 

Rules  21  and  22  Default  Proceedings  and  Summary  Judgment 

The  specially  endorsed  writ  is  abolished  and  a 
general  form  of  summary  judgment  procedure,  which  may  be 
resorted  to  by  either  plaintiffs  or  defendants,  is  instituted. 
See  Killiston  Report,  pages  19-20.  The  version  of  Rule 
22  considered  at  the  meeting  on  April  28,  1981  was  that 
set  forth  in  the  memorandum  of  April  22,  1981,  item  6  in 
the  Appendix  and  not  the  Revised  Rule  version.  Rule  22 
is  a  very  significant  one  and,  as  indicated  above,  a  copy 
of  it  in  its  present  form  accompanies  this  report  as  item 
5  in  the  Appendix.  See  the  discussion  on  pages  104-108 
and  119-123  of  the  Memoranda.  See  in  particular  Revised 
Rules  pages  111-112  for  opposing  views  on  the  use  of  affi¬ 
davits  on  Rule  22  motions.  Rote  the  constitutional  issue 
discussed  on  page  120  of  the  Memoranda. 
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Rule  29  Cros3-Cla ims 

This  rule  is  concerned  with  cross-claims  which 
are  a  new  kind  of  proceeding.  See  Williston  Report,  pages 
20-21. 

Rule  30  Third  Party  Claims 

See  Memoranda,  pages  155-157  respecting  "no  action" 
clauses.  The  approval  of  the  Ministry  of  this  decision 
is  indicated  in  Mr.  Perkins'  letter  of  October  27,  1981, 
item  16  in  the  Appendix. 

Rule  31  Discovery  of  Documents 

With  respect  to  rule  31.08  and  similar  provisions 
relating  to  the  sanction  of  not  being  able  to  adduce  evidence 
at  trial  where  there  has  not  been  appropriate  disclosure 
on  production  or  discovery,  see  proposed  rule  55.06  set 
forth  at  page  182  of  the  Revised  Rules  as  amended  on  pages 
170-171  of  the  Memoranda.  Rule  55.06  is  designed  to  give 
trial  judges  guidance  on  how  to  proceed  at  a  trial  when 
there  has  not  been  proper  prior  disclosure.  This  is  a  rule 
to  which  there  will  undoubtedly  be  constant  resort.  There 
is  no  equivalent  provision  in  the  current  rules. 

Rule  32  Examination  for  Discovery 

At  page  22  of  his  Report,  Williston  correctly 
said:  "We  have  largely  expanded  the  scope  of  discovery." 
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He  said  this  with  respect  to  Rules  32,  33  and  34. 

There  are  many  important  policy  issues  which  have 
to  be  resolved  in  these  rules.  Reference  now  can  usefuly 
be  made  to  the  issue  of  a  party  being  obliged  to  furnish 
the  names  and  addresses  of  his  witnesses.  On  this  see 
Memoranda,  pages  173-174  and  177-178.  Secondly,  reference 
should  be  made  to  the  provision  for  discovery  of  non-parties, 
with  leave,  in  rule  32.10  discussed  on  pages  178-181  of 
the  Memoranda. 


Rule  37  Jurisdiction  and  Procedure  on  Motions 

As  already  stated  a  copy  of  the  current  version 
of  this  rule  is  attached  hereto  as  item  7  in  the  Appendix. 

It  is  discussed  in  the  Memoranda  at  pages  208-234.  It  will 
be  noted  in  the  Memoranda,  page  223  that  the  discussion 
of  this  rule  on  June  18,  1981  was  not  based  on  the  Revised 
Rules  version  but  on  that  of  the  draft  of  June  3,  1981  which 
is  item  8  in  the  Appendix.  This  rule  has  been  an  extremely 
difficult  rule  to  draw.  It  covers  important  matters  such 
as  subject  matter  and  territorial  jurisdiction  with  respect 
to  the  hearing  of  motions.  For  the  first  time  the  juris¬ 
diction  of  the  Master  with  regard  to  motions  is  stated  in 
positive  terms.  One  of  the  very  major  policy  decisions  made 
by  the  Willistcn  acranittee  was  to  provide,  as  a  general  rule,  that  motions 
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should  be  heard  in  the  county  where  the  responding  party’s  solicitor 
practises  law.  See  Williston  Report,  page  24.  In  carrying 
out  this  decision  logically  and  practically,  substantial 
changes  were  made  in  the  Williston  proposed  Rules. 

The  question  whether  local  judges  should  be  given 
jurisdiction  to  grant  leave  to  appeal  from  interlocutory 
decisions  of  High  Court  judges  was,  at  first,  decided  in 
favour  of  conferring  such  jurisdiction.  See  pages  210-211 
of  the  Memoranda.  However,  this  decision  was  reversed  when 
the  Sub-Committee  was  later  considering  Rule  63.  See 
Memoranda,  pages  422-23. 


Rule  38  Jurisdiction  and  Procedure  on  Application 

This  rule  caused  almost  as  much  difficulty  as 
Rule  37.  A  copy  of  the  current  version  thereof  is  attached 
hereto  as  item  9  in  the  Appendix.  The  Memoranda,  page  237 
will  indicate  that  a  memorandum  of  June  16,  1981  bearing 
on  this  Rule  was  considered.  This  memorandum,  together 
with  one  dated  June  15,  1981,  is  item  10  in  the  Appendix 
hereto.  It  is  discussed  on  pages  235-245  of  the  Memoranda. 


Rules  48  and  49  Payment  into  Court  in  Satisfaction  and 

Offer  to  Settle 

Very  extensive  innovations  are  made  here.  The 
Sub-Committee  decided  to  delete  the  payment  into  court  rule 
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(Rule  48)  in  view  of  the  practical  effect  of  the  offer  to 
settle  rule  (Rule  49).  Payment  into  court  can  now  be  an 
adjunct  of  the  offer  to  settle  procedure.  See  the  Revised 
Rules  commentary  page  301  and  the  discussion  in  the  Memoranda 
at  pages  284  and  295-96. 

Rule  49  is  new  with  Williston.  With  respect  to 
the  changes  made  in  it  Bee  Revised  Rules,  pages  304-317 
and  the  Memoranda,  pages  284-294. 

Rule  54  Trial  Procedure 

See  the  discussion  respecting  a  standard  formula 
to  govern  the  setting  aside  of  default  judgments  of  various 
kinds  discussed  in  the  Revised  Rules,  pages  337-338  and 
in  the  Memoranda,  page  309. 

There  is  an  important  discussion  respecting  court- 
appointed  experts  in  the  Revised  Rules,  pages  339-342  and 
in  the  Memoranda,  at  pages  310-315. 

JRules  56  and  57  Directing  a  Reference  and  Procedure  on  References 

Very  significant  changes  have  been  made  respecting 
the  law  bearing  on  references.  See  Revised  Rules,  pages 
359-386  and  Memoranda,  pages  332-347. 
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New  Rule  60  Assessment  of  Costs 

See  new  rule  60.06  and  Tariffs  C  and  D  (Revised 
Rules,  pages  407-409  and  427-429)  and  Memoranda,  pages  362 
and  376  and  Mr.  Justice  Morden's  letter  of  November  13, 
1981  to  Chief  Judge  Colter  seeking  information  on  the  cur¬ 
rent  use.  if  any,  of  these  provisions,  which  is  item  12 
in  the  Appendix. 


Rule  61  Enforcement  of  Judgments 

Careful  attention  should  be  directed  to  rule 
61.07.  The  procedure  respecting  garnishment  is  completely 
re-written,  based  upon  recommendations  in  the  Ontario  Law 
Reform  Commission  Report  on  the  Enforcement  of  Judgment 
Debts  which  was  released  after  the  Williston  Committee 
reported.  This  rule  embodies  a  very  ambitious  undertaking. 
See  Revised  Rules  pages  448*  to  454*  and  Memoranda, 
pages  392-398. 

Rule  72  Divorce  Proceedings 

With  respect  to  rule  72.21  note  that  a  report  from 
a  family  law  commissioner  does  not  now  have  to  be  made  only 
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to  the  referring  judge  (although  what  is  recorded  in  the 
Memoranda  could  be  clearer  on  this)  and  the  vigorous  debate 
preceding  the  decision  to  give  referral  power  to  local 
judges.  Memoranda,  pages  474-476  and  486-488.  Kith  respect 
to  the  matter  of  a  family  law  commissioner  reporting  back 
to  a  judge,  other  than  the  referring  judge,  reference  may 
be  made  to  the  material  which  we  received  from  Mr.  Justice 
Grange  and  which  is  item  17  in  the  Appendix. 


Forms 

As  mentioned  earlier,  there  is  a  discussion  of 
the  basic  form  to  be  used  in  the  forms  in  the  Memoranda, 
at  pages  324-328  which  discussion  relates  to  the  forms  which 
are  item  11  in  the  Appendix  hereto. 


Conclusion 

This  report  is  made  at  this  time  to  inform  the 
Rules  Committee  on  the  progress  on  this  project  to  date. 

No  confident  prediction  can  be  made  now  on  when  the  work 
will  be  completed.  It  may  be  that  a  prediction  could  be 
made  next  July  after  the  second  revision  has  been  consi¬ 
dered,  at  least  in  part.  As  indicated  at  the  outset,  the 
report  is  also  made  in  the  hope  that  it  will  afford  a  basis 
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for  the  member*  of  the  Rule*  Committee  to  furni*h  to  the 
Sub-Committee  their  suggestions,  at  the  very  least,  on  the 
representative  rules  furnished  herewith.  Rules  16,  18,  22, 
37  and  38. 


J.  W.  Morden 
Chairman 

March  31,  1982 


Delivered  herewith 

Appendix  (attached) 

Memoranda  of  Meetings,  2  Volumes  (separate) 
Sub-Committee  Binder  No.  1  (separate) 
Sub-Committee  Binder  No.  2  (separate) 
Revised  Rules,  2  Volumes  (separate) 
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SECOND  INTERIM  REPORT  TO  THE  RULES  COMMITTEE 
FROM  THE  SPECIAL  SUB-COMMITTEE 
ON  THE  PROPOSED  RULES  OF  CIVIL  PROCEDURE 


The  first  Interim  Report  of  the  Special  Sub-Commit¬ 
tee  was  made  to  the  Rules  Committee  on  March  31,  1982.  The 
present  report  covers  the  work  of  the  Sub-Committee  from 
that  time  until  the  present. 

The  Sub-Committee  met  on  the  following  days  in 

1982: 

May  17  -  20, 

May  31  -  June  3, 

June  14  -  17, 

June  28  -  30, 

September  28  -  October  1, 

October  25  -  October  28, 

November  29  -  December  2,  and 
December  7  -  10. 


During  these  meetings  the  Sub-Committee  considered 
what  we  formally  call  the  second  revision  of  the  rules.  This 
revision  is  delivered  to  you  with  this  report  in  two  volumes. 
The  record  of  the  Committee's  deliberations  and  decisions 
is  delivered  to  you  in  three  volumes  herewith  -  Volumes  3 
to  5  of  the  Memoranda  of  Meetings.  Volumes  1  and  2  were  deli¬ 
vered  to  you  with  the  Interim  Report  of  March  31,  1982. 

On  pages  12  and  13  of  the  Interim  Report  of  March 
31,  1982  and  on  the  first  page  of  the  Appendix  to  it  we  indi¬ 
cated  the  particular  rules  which  we  thought  should  be  given 
priority  of  attention  as  far  as  the  members  of  the  Rules 
Committee  generally  were  concerned.  In  that  report  it  was 
said  that  we  did  not  expect  the  members  of  the  Rules  Committee 
to  read  all  of  the  proposed  rules  through  from  cover  to  cover. 
We  did  point  out  that  with  the  aid  of  the  tables  of  contents 
the  reader  would  be  able  to  read  selectively  on  the  reasoning 
adopted  with  respect  to  those  provisions  which  were  of  parti¬ 
cular  interest  to  him.  Both  the  table  of  contents  for  the 
rules  themselves  and  to  the  Memoranda  of  the  Meetings  are 
relevant  in  this  regard.  At  the  present  time,  we  would  stress 
that  consideration  be  given  to  the  following  rules  because 
of  their  relative  importance,  innovative  nature  and  pervasive¬ 
ness: 
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Rule 


Description 


1 

2 

14 

16 

20 

25 

30 

31 

37 

38 

39 

48 

49 
60 
70 


Citation,  Application  and  Interpretation 

Non-compliance  with  the  Rules 

Originating  Process 

Service  of  Process 

Summary  Judgment 

Pleadings 

Discovery  of  Documents 

Examination  for  Discovery 

Motions  -  Jurisdiction  and  Procedure 

Applications  -  Jurisdiction  and  Procedure 

Evidence  on  Motions  and  Applications 

Listing  for  Trial 

Offer  to  Settle 

Enforcement  of  Orders 

Divorce  Proceedings. 


The  value  of  becoming  familiar  with  these  provi¬ 
sions  now  is  twofold.  First,  it  will  enable  you  to  gain  prac¬ 
tical  insight  into  the  new  rules.  Secondly,  it  will  enable 
the  Sub-Committee  to  receive  from  you  as  early  as  possible 

any  comments,  criticisms  or  suggestions  which  you  may  have. 

/ 

As  we  stated  at  pages  13  to  14  of  the  first  Interim 
Report,  knowledge  of  the  statutory  background  of  the  new 
Rules  is  crucial.  This  background  covers  both  the  enabling 
and  contextual  statutory  provisions.  By  contextual  we  mean 
legislation  which  in  any  way  relates  to  or  affects  a  rule 
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provision  or  is  affected  by  a  rule  provision.  The  Sub-Commit¬ 
tee  in  September  of  1982  was  furnished  with  a  draft  of  the 
proposed  Courts  of  Justice  Act  which  contains  the  enabling 
provision  and  several  of  the  contextual  provisions.  We  made 
comments  on  it.  The  Ministry  of  the  Attorney  General  is  now 
engaged  in  preparing  a  further  draft  of  it  which  we  understand 
will  be  given  general  circulation.  We  do  not  know  when  this 
will  occur.  It  is  still  the  case  that  we  are  working  on  the 
Rules  without  having  before  us  what  is  known  to  be  the  final 
version  of  the  essential  statutory  background.  We  are  doing 
everything  we  can  to  work  with  the  Ministry  to  see  that  we 
have  as  much  informal  notice,  at  least,  with  respect  to  what 
the  statutory  provisions  will  say. 

We  are  now  working  on  the  third  revision  of  the 
rules  with  a  view  to  being  able  to  settle  the  fourth  and 
final  revision  which  will  be  the  version  which  we  shall  report 
to  the  Rules  Committee.  I  will  not  go  into  the  details  of 
our  modus  operandi  at  this  time.  It  involves  the  Working 
Group  preparing  and  sending  out  to  all  of  the  members  of 
the  Sub-Committee  the  third  revision.  This  comprises  all 
of  the  amendments  to  the  second  revision  reflected  in  Volumes 
3  to  5  of  the  Memoranda  of  Meetings  delivered  herewith  and 
other  necessary  input.  We  are  not  meeting  formally  around 
the  table  on  this  revision.  The  members  of  the  Sub-Committee 
have  been  asked  to  send  in  to  me  all  of  their  written  sugges¬ 
tions  respecting  the  third  revision.  Mr.  Justice  Catzman 
and  I  are  working  virtually  full-time  on  it.  We  will  settle 
with  the  Working  Group  the  form  of  the  fourth  and  final  ver¬ 
sion  which  will  be  considered  by  the  Sub-Committee  at  a  formal 
meeting,  if  necessary,  and  then  sent  out  to  the  Rules  Commit¬ 
tee  . 


We  shall  distribute  the  third  revision,  probably 
in  two  instalments,  to  the  members  of  the  Rules  Committee. 

The  length  of  time  which  the  Rules  Committee  itself 
will  have  to  consider  these  rules  before  it  meets  to  consider 
our  report  will,  of  course,  be  a  matter  for  the  decision 
of  its  Chairman.  The  matter  of  making  a  definite  prediction 
as  to  when  we  shall  report  to  the  Rules  Committee  is  diffi¬ 
cult.  So  many  of  our  rather  firmly  held  predictions  in  the 
past  have,  for  one  reason  or  another,  not  been  borne  out. 

It  was  our  intention  when  we  began  work  on  the  third  revision 
that  the  final  version  would  be  completed  by  the  Sub-Committee 
before  the  end  of  June  of  this  year  so  that  a  report  could 
be  made  to  the  Rules  Committee  at  that  time.  In  fact,  it 
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was  hoped  that  the  work  could  be  completed  sooner  than  that. 

It  appears  that  we  are  going  to  have  difficulty  meeting  these 
commitments  but  at  the  present  time  I  am  not  prepared  to 
make  any  formal  amendment  to  them. 

During  three  of  the  four  meetings  in  the  fall  of 
1982  Mr.  Justice  Krever  and  Mr.  Justice  Catzman  were  of  great 
assistance  to  me  in  taking  over  the  chairmanship  and  all 
that  was  associated  with  it  in  the  way  of  preparation  for 
the  meetings  and  cleaning  up  the  aftermath.  I  very  much  appre¬ 
ciated  their  solid  contribution. 


C.  E.  Woollcombe  Q.C. 

I  am  sure  that  all  members  of  the  Rules  Committee 
have  heard  the  sad  news  of  the  death  earlier  this  month  of 
our  beloved  and  valued  colleague  Ted  Woollcombe.  His  contribu¬ 
tions  to  the  work  of  the  Sub-Committee  were  extensive  and 
profound.  They  are  graphically  depicted  over  several  hundred 
pages  of  the  record  of  our  meetings.  He  will  be  sadly  missed. 


J.  W.  Morden 
March  18,1983 


MEMORANDUM  TO  THE  RULES  COMMITTEE 
FROM  THE  SPECIAL  SUB-COMMITTEE 
ON  THE  PROPOSED  RULES  OF  CIVIL  PROCEDURE 


In  the  Sub-Committee's  Second  Interim  Report  of 
March  18,  1983  we  said  that  we  would  distribute  the  third 
revision  of  the  proposed  Rules  to  you,  probably  in  two  instal¬ 
ments.  I  have  attached  hereto  the  first  instalment  of  this 
revision.  As  you  can  see,  it  covers  Rules  1  to  48. 

I  repeat  the  following  suggestion  with  respect 
to  the  priorities  relating  to  your  consideration  of  these 

Description 

Citation,  Application  and  Interpretation 
Non-compliance  with  the  Rules 
Originating  Process 
Service  of  Process 
Summary  Judgment 
Pleadings 

Discovery  of  Documents 
Examination  for  Discovery 
Motions  -  Jurisdiction  and  Procedure 
Applications  -  Jurisdiction  and  Procedure 
Evidence  on  Motions  and  Applications 
Listing  for  Trial 

(It  may  be  noted  that  this  is  the  "heavy"  instalment 
in  that  the  second  one,  by  comparison,  has  only  three  "prio¬ 
rity"  rules  for  your  consideration: 

49  Offer  to  settle 

60  Enforcement  of  Orders 

70  Divorce  Proceedings.) 


Rules : 

Rule 

1 

2 

14 

16 

20 

25 

30 

31 

37 

38 

39 
48 


It  gives  me  no  great  pleasure  to  load  up  each 
of  you  with  all  of  the  material  which  has  been  delivered 
to  the  members  of  Rules  Committee  over  the  past  year.  It 
is  being  delivered  because  we  see  no  alternative  to  following 
this  course.  Since  the  Rules  Committee  is  required  to  consider 
and  then  make  the  new  Rules  of  Civil  Procedure  each  of  its 
members  should  have  before  him  all  of  the  basic  materials 
underlying  the  final  product.  He  cannot  fully  inform  himself 
on  the  reasoning  behind  the  particular  provision  he  is  con¬ 
cerned  with  unless  he  has  access  to  the  main  elements  of 
its  history.  Also,  familiarity  now  with  the  revisions  or, 
at  least,  what  we  call  the  priority  provisions  in  them,  should 
substantially  shorten  and  make  more  effective  the  time  the 
Rules  Committee  is  obliged  to  spend  on  the  final  revision. 


J.  W.  Mo r den 
April  18,  1983 


Attachment 


MEMORANDUM  TO  THE  RULES  COMMITTEE 
(EXCEPT  THOSE  MEMBERS  WHO  ARE  ON  THE  SPECIAL  SUB-COMMITTEE) 

FROM  'THE  SPECIAL  SUB-COMMITTEE 
ON  THE  PROPOSED  RULES  OF  CIVIL  PROCEDURE 


This  memorandum  is  further  to  the  Sub-Committee's 
Second  Interim  Report  of  March  18,  1983  and  my  memorandum 
to  you  of  April  18,  1983.  I  have  attached  hereto  the  second 
and  final  instalment  of  the  Third  Revision  of  the  proposed 
Rules  of  Civil  Procedure.  It  covers  Rules  49  to '73.  The  prio- 


rity  Rules 

to  engage  your  attention 

Rule 

Description 

49 

Offer  to  Settle 

60 

Enforcement  of  Orders 

70 

Divorce  Proceedings. 

We  are  now  engaged  in  working  on  the  final  revision 
of  the  proposed  Rules  and  it  will  be  sent  to  you  together 
with  supporting  materials  as  soon  as  possible. 


J.  W.  Morden 
July  14,  1983 


Distribution : 


The  Hon.  Chief  Justice  Howland 

The  Hon.  Chief  Justice  Evans 

The  Hon.  Associate  Chief  Justice  MacKinnon 

The  Hon.  Associate  Chief  Justice  Parker 

The  Hon.  Mr.  Justice  Zuber 

The  Hon.  Mr.  Justice  Jessup 

His  Honour  Chief  Judge  W.  D.  Lyon 

His  Honour  Senior  Judge  Shapiro 

Blenus  Wright,  Esq.,  Q.C. 

S.  N.  Lederman,  Esq. 

R.  E.  Shibley,  Esq.,  Q.C. 

Boris  Krivy,  Esq.,  Q.C. 
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STATUTORY  PROVISIONS 


Reference  should  be  made  to  the  detailed  ■Comments 
on  the  Proposed  Revision  of  the  Judicature  Act  and  the 
Proposed  Rules  of  Civil  Procedure"  prepared  by  Senior  Master 
Rodger  and  Professor  Watson  under  Tab  4  of  Special  Sub-Com¬ 
mittee  Binder  No.  2.  It  contains  a  description  of  many 
aspects  of  interaction  between  the  proposed  rules  and  the 
statute  law. 

The  following  is  a  rough  first  draft  of  a  check 
list  of  rules  with  respect  to  which  statutory  changes  may 
be  required  or,  conversely,  of  statutory  provisions  which 
may  dictate  the  form  of  the  rule  which  operates  in  its  area. 

A  more  detailed  indication  of  the  potential  relationship 
between  rule  and  statute  will  usually  be  found  in  that  part 
of  the  Memoranda  which  discusses  the  rule  provision.  While 
it  is  understood  that  the  present  Judicature  Act  and  County 
Courts  Act  will  be  amended  and  re-enacted,  together  with 
other  statutes,  in  a  new  Courts  of  Justice  Act,  the  following 
table  will  refer  to  the  current  titles.  All  references  to 
the  rules,  unless  otherwise  indicated,  are  references  to 
their  numbering  in  the  Revised  Rules  (the  two  volume  blue 
book)  x 
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RULE 

Williston  1 
Williston  2.02 

Williston  3.01(b) 
Williston  4.04 


STATUTE 

Interpretation  Act 

Various  statutes  containing  rules 
of  procedure 

Interpretation  Act 

Judicature  Act 

Family  Law  Reform  Act  (s-ss.5(2) 
and  23  (2)  ) 


Williston  10.02 


Trustee  Act 


Williston  12 


Conveyancing  and  Law  of  Property 
Act 


Williston  16.04(a) 


Trustee  Act 


Williston  18.02(1)  (h)  Mental  Health  Act  (s.45) 

Williston  21.07  Judicature  Act 

(and  other  provisions 
raising  Kendall  v.  Hamilton 
issues ) 


Williston  24.04 


Judicature  Act 


Williston  25.04  Judicature  Act 

(res  judicata) 

Williston  26.05  Judicature  Act 

(res  judicata) 

Williston  27.06(11)  Limitations  Act 


Williston  29  Highway  Traffic  Act  (s.180(3)) 

Negligence  Act 

New  30  Judicature  Act 

Re  "no  action"  clause; 

See  Memoranda,  p.155 


30.09 


Judicature  Act 


-  3  - 

RULE 

STATUTE 

32.11(7) 

Evidence  Act 

33.10(1) 

Evidence  Act 

33.10(2) 

Judicature  Act 

33.18  (3) 

Evidence  Act 

35.02 

Judicature  Act 

35.04 

Personal  Property  Security  Act 

36 

Judicature  Act 

37.02 

Judicial  Review  Procedure  Act 

37.10 

Public  Inquiries  Act  (precedent) 

Statutory  Powers  Procedure  Act  (precedent) 

38.09 

Interpretation  Act 

Judicature  Act 

38.10 

Judicature  Act 

40 

Business  Corporation  Act  (Ont.  and 

Can. ) 

40.01 

Judicature  Act 

41.02 

Judicature  Act 

41.05 

Judicature  Act 

42 

Judicature  Act 

43 

O.L.R.C.  Report  on  Enforcement 
of  Judgment  Debts 

44 

45 

Judicature  Act 

Replevin  Act 

Judicature  Act  (and  other  statutes 
naming  place  of  trial) 

45 
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RULE 

STATUTE 

45.02 

County  Courts  Act 

46 

Judicature  Act 

48 

Libel  and  Slander  Act 

49.07  (4) 

Judicature  Act 

53 

Evidence  Act 

54 

Evidence  Act 

54.08 

Judicature  Act 

55.01(5) 

Judicature  Act 

55.04 

Interprovincial  Subpoenas  Act 

55.06 

Evidence  Act 

56.07 

Mechanics'  Lien  Act 

57.01 

County  Courts  Act 

New  60 

Estates  Administration  Act 

Administration  of  Justice  Act 

61.06 

Execution  Act 

61.07 

Creditors  Relief  Act 

61.07 (6) 

Wages  Act 

61.12 

Bankruptcy  Act 

62.15 

Judicature  Act 

63.02 

Judicature  Act 

63.03 (1) 

Judicature  Act 

64 

Execution  Act 

65.01 

Mortgages  Act 

RULE 

STATUTE 

67 

Partition  Act 

68.01 

Children's  Law  Reform  Act 

69 

Judicial  Review  Procedure  Act 

70 

Quieting  of  Titles  Act 

71 

Mental  Incompetency  Act 

72.03 

Judicature  Act 

72.14 

Family  Law  Reform  Act 

72.15(5) 

Matrimonial  Causes  Act 

73.05 

Children's  Law  Reform  Act  (s.74) 

73.10 

Family  Law  Reform  Act 

73.11 

Family  Law  Reform  Act 

Children's  Law  Reform  Act 

74.02 

Child  Welfare  Act 

74.02(5) 

Child  Welfare  Act 

Provincial  Court  (Family  Division) 
Rules 

75.03(3) 

Judicature  Act 

the  :ounty  anc  district  courts 
OF  Ontario 


Chief  jutfGE  w  E  C  COLTER 
SUITE  '603  *00  UNIVERSITY  avEnjE 
TORONTO  Ontario  M 5 G  1SS 


CANADA 


April  21,  1982 


The  Honourable  Mr.  Justice  J.W.  Morden 

The  Supreme  Court  of  Ontario 

Osgoode  Hall 

Toronto,  Ontario 

M5H  2N5 


Dear  Justice  Morden: 

Re:  Special  Sub-committee  on  the 

Ontario  Rules  of  Civil  Procedure 


The  Surrogate  Court  Sub-committee  of  the  Rules 
Committee  met  on  April  17,  1982,  which  was  the  first  opportunity 
the  Sub-committee  had  had  to  consider  your  letters  of  November 
13,  1981  and  March  15,  1982. 

Regarding  Williston  Rule  59.08  (1)  (e)  the  Surrogate 
Sub-committee  recommends  that  this  clause,  and  Tariff  "C"  be 
deleted.  The  tariff  is  unrealistic,  since  there  is  no  necessary 
relationship  between  the  value  of  the  property  which  is  the 
subject  of  a  partition  action  and  the  work  done,  nor  is  it 
needed  in  an  administration  action,  which  is  extremely  rare. 

The  Sub-committee's  opinion  is  that,  in  a  partition  or  adminis¬ 
tration  action,  costs  should  be  taxed  as  in  any  other  action, 
and  the  value  of  the  land  would  be  simply  a  factor  in  the 
taxation. 


Regarding  Clause  59.08  (1)  (c),  the  Sub-committee 
recommends  that  the  clause  be  deleted.  The  amount  of  work  is 
seldom  related  to  the  value  of  the  land,  and  costs  might  better 
be  taxed  on  a  quantum  meruit  basis. 

Regarding  Clause  59.08  (1)  (d),  the  Sub-committee 
points  out  that,  sofar  as  the  passing  of  accounts  by  a  personal 
representative  of  a  deceased  person  is  concerned,  this  is 


The  Honourable 
Mr.  Justice  J.W.  Morden 
April  21,  1982 
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covered  by  Appendix  B  of  the  Surrogate  Court  tariff,  and 
should  be  deleted  from  the  clause.  However,  subject  to 
this  deletion,  the  clause  should  be  retained,  to  cover 
passing  of  accounts  of  a  committee,  but  should  be  amended 
to  refer  to  the  County  Court  Judge,  not  the  Master.  It 
used  to  be  that  committeeship  was  in  the  Supreme  Court, 
and  the  Supreme  Court  referred  the  accounting  to  a  Master. 
This  is  no  longer  the  case.  Past  practice  has  been  that 
the  judge,  on  the  passing  of  a  committee's  accounts  used 
the  Surrogate  tariff,  although  there  was  no  specific 
authority  to  do  so.  The  Sub-committee  recommends  that 
this  clause,  as  amended,  be  retained  so  that  the  practice 
of  using  the  Surrogate  Court  tariff  on  taxation  of  a  com¬ 
mittee's  accounts  will  be  confirmed. 

Regarding  Clause  66  of  the  Williston  Rules, 
although,  as  pointed  out  above,  action  for  administration 
is  rare,  the  Sub-committee  recommends  that  the  clause  be 
retained  for  those  rare  cases,  and  there  should  be  provision 
for  passing  of  accounts  by  the  Master,  using  the  Surrogate 
Court  tariff. 


I  trust  this  information  may  be  of  assistance 
to  your  committee.  I  will  be  out  of  town  for  the  next  week 
of  so,  but  if  you  have  any  questions  you  might  call  Malcolm 
Archibald . 


WECC:fg 


W.E.C.  Colter 
Chief  Judge 


THE  SUPREME  COURT  OF  ONTARIO 


THE  HONOURABLE  MR.  JUSTICE  MORDEN 


OSGOODE  HALL 
TORONTO,  ONTARIO  M5H  2N5 


March  15,  1982 


His  Honour  Chief  Judge  Colter 
18th  Floor 

400  University  Avenue 
Toronto,  Ontario 
M5G  1S5 

Dear  Chief  Judge  Colter: 


Re:  Special  Sub-Committee  on  the  Ontario 

Rules  of  Civil  Procedure 


This  letter  is  of  the  same  kind  as  that  dated 


November  13,  1981  which  I  sent  to  you  in  your  capacity 
as  chairman  of  the  Surrogate  Court  Sub-Committee  of  the 
Rules  Committee. 


Recently,  our  Special  Sub-Committee  had  to  consider 


the  proposed  rule  which  is  concerned  with  a  proceeding  "for 
the  administration  of  the  estate  of  a  deceased  person  or 
for  the  execution  of  a  trust".  It  is  Rule  66  in  the  Williston 
Rules  and,  with  respect  to  the  current  rules,  reference 
may  be  made  to  Rules  615  to  621. 


The  basic  question  which  we  put  to  your  Sub-Com¬ 


mittee  is  whether  there  is  any  continuing  need  for  detailed 
rules  respecting  proceedings  for  the  administration  of  an 
estate,  etc.  Is  there  any  need  for  such  proceedings  to 
be  brought  at  the  present  time?  Any  assistance  which  you 
can  give  us  with  respect  to  these  questions  and  related 
matters  would  be  very  much  appreciated. 


Yours  very  truly 


JWM: vk 


c.c.  -  Malcolm  S.  Archibald  Q.C. 


Working  Group 
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REGULATION  899 

under  the  Regulation*  Act 


GENERAL 

1.  The  Registrar  shall  advise  upon  and  assist  in 

the  preparation  of  regulations.  R.R.0  1970,  Reg. 

781,  s.  1. 

2.  Where  a  regulation  includes  a  sketch  or 
illustration,  it  shall  be  a  line  cut  and  not  greater 
than  2Vi  inches  in  width  and  the  cut,  plate  or  other 
device  necessary  in  the  printing  of  the  sketch  or 
illustration  shall  be  delivered  to  the  Registrar  when 
the  regulation  is  filed.  R.R.O.  1970,  Reg  781,  s.  2. 

3.  When  a  regulation  is  filed,  the  Registrar  shall 
mark  the  number  assigned  to  the  regulation,  the 
word  “Filed"  and  the  day,  month  and  year  of  filing 
upon  the  regulation  and  he  shall  evidence  such 
marking  by  his  signature  R.R.O.  1970,  Reg  781, 
s.  3. 

4.  Filed  regulations  shall  be  available  for  public 
inspection  RRO  1970,  Reg  781,  s  4 

5.  In  publishing  regulations,  the  Registrar  may 
correct  clerical,  grammatical  or  typographical  errors 
and,  for  the  purpose  of  obtaining  a  uniform  mode  of 
expression,  may  alter  the  numbering  and  arrange¬ 
ment  of  any  provision  and  may  make  such  altera¬ 
tions  in  language  or  punctuation  as  are  of  an 
editorial  nature  R.R  O.  1970,  Reg  781,  s.  5. 

6.  The  Registrar  shall  maintain  a  register  and, 
upon  the  filing  of  a  regulation,  the  Registrar  shall 
enter  in  the  register, 


(a)  the  number  assigned  to  the  regulation, 

< b )  the  subject-matter  of  the  regulation;  ■ 

(c)  the  Act  authorising  the  making  of  the  regu¬ 
lation, 

td)  the  Ministry  or  other  authority  filing  the 
regulation;  and 

(e)  a  statement  indicating  whether  or  not  the 
regulation  replaces  or  amends  other  regula¬ 
tions  and  a  reference  to  the  numbers  of  the 
regulations  so  replaced  or  amended. 
R.R.O.  1970.  Reg  781,  s.  6. 

7.  The  Registrar  shall  maintain  an  An  index  and, 
upon  the  filing  of  a  regulation,  the  Registrar  shall  enter 
in  the  Act  index  the  numbers  of  all  regulations  made 
under  each  Act.  R.R.O.  1970,  Reg  781,  s.  7. 

8.  The  Registrar  may  designate  any  solicitor  in 
the  office  of  the  Legislative  Counsel  or  Registrar  of 
Regulations  as  Assistant  Registrar  of  Regulations 
to  perform  the  duties  of  the  Registrar  under  this 
Regulation  in  his  place  and  stead.  R.R.O.  1970, 
Reg  781,  s.  8. 

9.  Nothing  in  section  1  or  5  applies  to  or  affects 
the  rules  made  by  the  Rules  Committee  established 
under  the  Judicature  Act.  R.R  O.  1970,  Reg.  781, 
s.  9. 
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